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IN THE NAME OF BOSNIA AND HERZEGOVINA!

SUD BOSNE | HERCEGOVINE

The Court of Bosnia and Herzegovina, Appeliate Division of Section | for War
Crimes, in the Panel of Judges presided by Judge Dragomir Vukoje, and the Panel
members, Judges Robert Carolan and Azra Mileti¢, with legal advisor Zelika
Mareni¢ participating as the record-{aker, in the criminal case against the accused
Jadranko Palija for the ¢riminal offense of Crimes against Humanily in violation of
Article 172 (1) h) in conjunction with subparagraphs a), e), g) and k) of the Criminal
Code of Bosnia and Herzegovina (hereinaiter: the BiH CC) and the criminal offense
of War Crimes against Civilians in violation of Adicle 173 (1) a), ¢} and ) in
conjunction with Article 180 1) of the BiH CC, deciding on appeals by the attorneys
Ranko Daki¢ and Dragoslav Peri¢, defence counsels for the Accused, fited from the
Verdict of the Court of Bosnia and Herzegovina Number: X-KR-06/290 of 28
November 2007, in the session held in the presence of the Accused, his Delence
Counsels and the Prosecutor of the Proseculor's Office of BiH, Diemila Begovic,
on 24 April 2008, rendered the following

VERDICY

The appeals by attorneys Ranko Daki¢ and Dragoslav Peri¢, defence counsel for
- the accused Jadranko Palija are dismissed as unfounded, and the Verdict of the
Court of Bosnia and Herzegovina Number: X-KR-06/290 of 28 November 2007 is
hereby upheld.

REASONING

By the Verdicl of the Court of Bosnia and Herzegovina Number X-KR-06/290 of 28
November 2007, the accused Jadranko Pallja was found guilly of the following: by
the acls described in Sections 1 and 2 of the operative part of the Verdicl he
commitied the criminal offence of Crimes against Humanity in violation of Article
172 (1) h) as read with subparagraphs a), e), g) and k) of the BiH CC, whereas by
the acts described in Section 3 of the operative pant of the Verdict he commilied the
criminal offence of War Crimes against Civilians in viclation of Articie 173 (1) a), ¢)
and ) in conjunction with Article 180 (1) of the BiH CC.

Based on the referenced legal provisions and in application of Articles 39, 42 and
48 of the BiH CC, for the criminal offence referred to in Article 172 (1) h), as read
wilh subparagraphs a), @). g) and k) of the BiH CC, the first-instance Panal imposed-
on him the senlence of long-lerm imprisonment for a term of 28 (twenty i
years, and for the criminal offence referred 1o in Article 173 (1) @), ¢) an
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BiH CC the senlence of imprisonment for a lerm of 10 (ten) yesars, and in
application of Article 53 (2) a) of the BiH CC it sentenced him to the compound
sentence of long-term imprisonment for a term of 28 (twenty eight) years and
pursuant 1o Article 56 of the BiH CC. the lime spent in custody pending trial, from
26 October 2006 until 2 November 2006, was credited lowards the sentence.

Pursuant to Article 188 (4) of the Criminal Procedure Code of BiH, the Accused is
parily relieved of the obligation to reimburse the costs of the criminal proceedings
on which the Court will issue a separale decision, whereas pursuant to Article 198
(2) of the BiH CPC, the injured parties are referred to take civil action with regard lo
their claims under propenty law. '

Altorneys Ranko Dakié and Dragoslav Peri¢, defence counsel for the Accused, filed
in a limely manner the appeals from the referenced Verdict due to essenlial
violation of the provisions of the criminal procedure, erronecusly and incompletely
eslablished state of facts, violation of the Criminal Code and the decision as to the
¢riminal sanction, with the proposal lhal the appeals be granted, the first-instance
Verdict revised and the Accused be acquitled of the charge, or that il be revoked
and holding of a trial be ordered for the purpose of remedying the violations slated
in the appeals and at which the accused would be heard as witness, wilh
mandatory exclusion of the public pursuant to Article 235, as read wilh Aricle 317
of the BiH CPC.

The Proseculor of the Prosecutor's of BiH submitted responses to the appeals
moving thal they be dismissed as unfounded and that the first-instance Verdict be
upheld.

In the session of the Appellate Panel held on 24 April 2008, pursuant to Article 304
of lhe BiH CPC, the Dalence Counsels briefly presented the appeals, whereas the
Prosecutor of the Prosecutor's of BiH responded to them, in which process they
fully maintained the respeclive arguments and proposals presented in writing.

Having reviewed the conlested Verdicl within the limils of the appellale arguments,
the Appellate Panei rendered the decision as staled in the operative part for the
following reasons:

1. Essential violations of the provisions of criminal proceedings

Within these appeliate grounds the Defence for the Accused maintains that the
contested Verdict is based on evidence on which a verdict cannotl be based
according to the provisions of the CPC (Article 297 (1) i) of the BiH CPC), and that
the right of the Accused lo defence has been violated (Arlicle 297 (1) d) of the BiH
CPC).

In the elaboration of those assertions, the appeal by the defence counsel Daki¢
claims that the Trial Panel, contrary to Article 273 (2) of the BiH CPC, allowed the
reading of the statements of witnesses Anda Kriji¢c and Rufija Sabi¢ as evidence.
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In support of this assertion the Appeal states the argument thal both of the
referenced witnesses as elderly persons have the usual health difficulties. such as
high blood pressure, difficulty in moving, etc., which cannot be subsumed under the
situation defined by the cited provision according to which their presence at the
Court would be very difficult due to important reasens; the impression is, al least,
thal it does not ensue from the submitied medical findings. It is especially evident
thal it was necessary lo direclly hear the witness Rufija Sabi¢ in order thal the
stalements of the other witnesses could be verified.

The appeal claims lhat the right to defence was violated by such aclion of the
Court, due to which the Defence was not provided with the possibility of cross-
examination of the witnesses.

in the response lo the appeal by the Prosecutor in respecl of that appellate
assertion it is stated that it is on the Cour lo assess whether there exists or not
sufficienl gvidence to allow exceplion from lhe direct presentation of evidence, and
that in the parlicular case, the Court based ils decision on the Finding and Opinion
by the medical expert witness for both witnesses (Exhibit Number 147, main trial of
27 August 2007).

Unlike the appeal which builds up its assertions on the impression, the first-instance
Court deliberating, in the first place, about this factual issue ~ whether the arrival of
the wilnesses and their appearance before the Court is difficull, slarts from the
position 1aken on the basis of resulls of psychialric expert evalualion supporied by
the finding of the clinical psychologisl in respect of the witness Kdji¢, that is, the
exactness of the medical finding regarding the witness Sabi¢ who was found lo
have been a serious heart patient who, in addilion, has a spine disease due lo
which she is unable 1o move, not even to go oul of the house, which certainly falls
wilhin important reasons, as the first-instance Court reasonably concludes. for the
exception to the principle of direct hearing of the witnesses., Additionally, that Coun
provides the reasons why it considers thal this does not concern decisive evidence
(e.9. when il was stated that wilness Sabi¢ was not an eye-witness of the event
pertaining to the rape of the Witnass "A*), prior 10 drawing a final conclusion, in the
correclness of which this Panel has no doubt, that this by no means violates the
right of the Accused lo delence.

However, ihis Panel wishes to indicate to the incorrect action by the first-instance
Panel In respect of issuing orders lo the Prosecutor's Office al the main lrial, in the
panticular case. for the conduct of the forensic psychiatric evalualion of the wilness
Anda Krjic. More specifically, if the firsl-instance Courl had considered thal forensic
psychialric evaluation of the witness was necessary in order thal a decision be
rendered on whether the witness would be heard directly or not, it could nol have
referred the Proseculor's Office (o conduct of the referenced experl evaluation, bul
itilsell should have conducted il, given that the proceedings are not in the phase of
the invesligalion and Ihat, at the main Irial, the proceedings are governed by the
Trial Panel which, consequenlly, and under its assessment, decides infer alia on
whether il will conduct expert evaluation for the sake of clarifying specific fa
not.




Further, the appeal claims thal the first-instance Court grossly violaled the
provisions of the criminal procedure code by not allowing Tatjana Palija, wife of the
Accused, whereby the right of the Accused to defence was violated.

More specifically, lhe appeal warns that the privilege of nol testifying established in
favour of the spouse of the accused, which is stipulated in Article 83 of the BiH
CPC, does not mean that she is prohibited from leslifying, as is incorreclly regarded
by the first-instance Courl.

Also, bearing in mind Article 285 (3) of the BiH CPC which stipulaies that, unlil the
hearing, the wilnesses should be placed out of the court-room, the appeal claims
that the first-instance Court violated that provision having failed 1o warn the
audience in the court-room about those circumstances. The appeal underiines that
it is not true that Tatjana Palija was present in the courtroom during the hearing of
all the witnesses, but was present at the hearing of the witnesses under the first
Count of the Indictment, but not under the second Counl, in respect of which she
was only able to provide useful information,

The appeal claims that Tatjana’s lestimony on the events in Sabi¢a Sokak falley/ in
the summer months and lhe role of the Accused would be important, contrary to the
position of the first-instance court which was presented in the Indiciment, by which
she would testify about family life of the Accused at the time that came considerably
afler that covered by the Indictment. More specifically, as this appeal stresses,
Senad Sabié and Dika Aliié confirmed thal Tatjana Palija came lo that alley every
day bringing help to them and spenl days with (hem. Furthermore, the Defence did
not state the name of this witness in the announcement, given that the Prosecutor’s
Office. in the course of the proceedings, initially withdrew evidence by Dika Aliic,
and it was only after her testifying that the need arose for hearing Tatjana Palija.
After all, the Defence has lhe right to propose wilnesses until the completion of the
main trial.

The Prosecutor notes in his response that it is incorrect thal the Prosecutor’s Office
withdreéw the evidence of witness Dika Alii¢; thal Ihe Court rendered its decision on
the hearing of Tatjana Palija primarily for the reason that she altended the hearing
of the witnesses (Exhibit 147, main trial of 27 August 2007), but not for the reason,
as the Defence wishes 1o show; thal none of the wilnesses mentioned thal al the
relevant time Taljana knew the Accused, thal her marriage came as a surprise (lor
the wilnesses of the Prosecutor's Office) whereupon she did nol come lo the alley
any more (main trial of 5 September and 10 July 2007).

The firsl-ingtance court took its stand on this issue which was also raised during the
trial within Chapter — Non-admittance of Some Pieces of Evidence, on pages 16
and 17 of the reasons for the Verdict.

First and foremosl, because the first-inslance Panel refused a motion by some of
the parties in the proceedings, the complaint about the violation of the procedural
law is unfounded as such violalion exists only if the Court does not present any
reasons for its decision, which is not applicable in lhis case, given that the first-



instance Panel actually did so. (f, on the other hand, the first-instance Panel
presents reasons which are claimed by the appeal as not being juslified and
sufficient, which essentially arises from the contents of the complaint, in that event
the compiaint refers to the incompletely and incorrectly established state of facts
because of the non-presentalion of that piece evidence.

As for the appeliate complainl referring lo the applicalion of Article 83 of the BiH
CPC, the first-instance court correctly interprets the contents of that Article; it does
not state that a spouse is prohibited from testifying as the appeal imputes lo il. but
only states on page 17, the 5" paragraph from the top of the page of the conlested
Verdict that the Court had in mind the ciled Article which allows the spouse of the
accused lo refuse lo testify, which are completely different concepts. Besides, the
appeal intentionally disregards the provision set forth in Article 81 (1) of the BiH
CPC which is ciled' by the first-instance court and aflerwards the firsl-instance
court, starting from lhe contents of thal provision, applied il correclly on the
siluation which refers to the assessment of relevance of the evidentiary proposa! of
the Defence that Taljana Palija be heard as a witness.

As for the appellale argument on lhe alleged failure of the Cour to warn the
audience in the court-room aboul the circumstance that the wilnesses be placed
outside the courtroom until the hearing, as slipulated by Article 258 (3) of the BiH
CPC. the appeal incorrectly inlerprets this provision given thal it refers to the
obligation of the presiding judge to direct the wilnesses and expert wilnesses 1o the
assigned to them outside the courtroom where they shall wail until called for
questioning. Therefore, the Court does not warn the audience in the court-room bul
the witngsses, whereas the information about who the wiltnesses are it oblains from
Article 260 (2) of the BiH CPC, which stales that the Prosecutor, after reading of (he
indictment, shall briefly stale the evidence on which he based the indiciment, that is
to say, from the announcement by the Defence of evidence which the Defence will
offer in ils defence, as stipulated in Article 260 (3) of the BiH CPC. As the Delence
did nol announce thal it would hear Tatjana Palija as a wilness, which was the
purpose of the ciled Article, the Court did not have any information about thal
possibility so that it could remove her from the court-room, nor did it, with respect lo
the principle of holding a public main trial, have any need to do so.

On that occasion, lhe firsi-inslance court presenled all lhe necessary and,
according {o this Panel, convincing reasons, which were affirmed by lhe
Prosecutor's Office in ils response when it logically notes that, if Tatjana had known
the Accused al that time, her friends such as Dika Alidié's daughler-in-taw. would
not have feared when the accused Palija appeared in the street — for which reason
it considers the presentation of this evidence as irrelevant, so that the opposite
positions of the appeal, including the one maintaining that the right of the Accused
lo defence was violated, cannol be accepted as correct.

Actually, the appellate argument on the alleged violation of the right 1o defence in
the referenced context indirectly implies that the firsl-instance court turned a deaf

" Article 81 (1) of the BiH CI'C reads: “Witnesses shall be heard when there is likelihood thar their
may provide information concerning the offense, perpeirator or any cther importanl circunsiance,




ear (o the “Equality of Arms” principle referred to in Article 14 of the BiH CPC, which
also cannot be accepted bearing in mind thal the same court dismissed a motion by
the Prosecutor's Office thal, pursuant to Article 273 (2) of the 8iH CPC, the
statement of the injured Hilmo Suljanovi¢ be read oul.

Besides, lhe evidence presented at the main trial 1o which the Cour refers in the
Reasoning of the conlested Verdicl confirms beyond doubt the established state of
facts and the conclusion of the first-instance couri that the Accused commitled the
criminal offences in the manner as described in the operalive part of the Verdicl, so
thal. even in the case that Tatjana Palija had been heard as a witness, her
leslimony, according to this Panel, would nol have substantially changed the
conclusion of the contested Verdicl on the criminal responsibility of the Accused,
which is aiso the reason for refusing this appeliate complaint.

The appeal further claims thal the first-instance court should not have accepted the
facts referred to items 7. 11. 13 and 18 as established, given thal under the Rule 94
(B) of the Rules of Procedure and Evidence, a facl cannol be accepled as
established if, inter alia. it contains legal characterization, it addresses the criminai
responsibility of the Accused and affects the right of the Accused to 2 fair trial. In
this regard, the appeal claims thal the established fact referred to in the above
items are unacceplable because they contain the elements or qualifications of the
criminal offence of persecution, murder, rape, pillaging, torlure, bealing and
destruclion of properly.

The Prosecutor notes in his response to the appeal that the appeal of the Defence
on this plane does not present any arguments and that, in respect of this issue, lhe
Courl slated its position in detail in its written Decision of 14 November 2007.

The Verdicl took a clear stand aboul this issue in Seclion: a) "Established Facts”,
on pages 12 (in respect of ltlem 7) and 13 (in respect of items 11, 13 and 18)
providing clear and acceplable reasons which this Panel complelely accepted, due
to which the facls established by the final decision of lthe International Criminal
Tribunal for the Former Yugoslavia in the Judgment in the case of Prosecutor v.
Radoslav Brdanin (1T-99-36) of 28 November 2003 were accepted as proved. The
flirsl-inslance court rendered the referenced decision bearing in mind the obligalion
of observing the right to a fair trial guaranteed by Arlicle 6 of the European
Convenlion for the Prolection of Human Rights and Fundamental Freedoms and
the BiH CPC, being guided by the ICTY case law referring lo the Rule 94 (B) of the
Rules of Procedure and Evidence of the ICTY (which stipulates that judicial notice
may be taken of adjudicated fact if such facl is distinct, concrete and identifiable if it
is restricted to factual findings and does nol include iegal characlerizations, it was
contested at lrial and forms part of a judgement which has eilther not been appealed
or has been finally setlled on appeal or il was contested at trial and now forms part
of a judgement which is under appeal, but falls within issues which are not in
dispule during the appeal. Furthermore, it musl nol atest lo ihe criminal
responsibility of the Accused or be a subject of a (reasonable) dispute between the
parties in the present case, and il cannot be based on the plea agreements in
previous cases and impact on the right of the accused to a fair lrial).



Given that the facts from the ICTY final judgments, which were accepted by the
first-instance cournt, completely satisfy the referenced criteria, the presumptive and
unsubslantiated complaints of the Defence are hereby refusad as ill-founded.

Nevertheless, this Panel notes that the accepted facts referred to in Section 11 ( p.
13 of the contested Verdict) are to some exlent awkwardly worded, slaling that “the
fact that there was a widespread or systemalic attack against the Bosnian Muslim
and Bosnian Croal civilian population in Bosanska Krajina". More specifically, it
would seem in this way that the legal conclusion about the existence of a
widespread or systematic attack, which actually constitutes the element of the
offence, was adopted from the ICTY final judgment, although it is evident from the
further wording of the referenced Section that the first-inslance court accepled only
the facts and on that basis, although using incorrect terminology from the correctly
established facts, it rendered correclly the legal conclusion about tha existence of
the widespread or systemalic altack.

For the above reasons, the appellate complaints are hereby refused as ill-founded.

The appeal further indicates to the unlawfulness of evidence when the Coun
allowed the admission of unsigned documents and documents whose author

cannol be established inte documentary evidence, which is in contravention of
Article 274 (2) of the BiH CPC. ILis also indicaled to the non-compliance with Arlicle
253 of ihe BiH CPC. which prescribes the compulsory keeping of the record, more
specifically, the Defence was provided only wilh audio recording, bul nol wilh
transcripts of lhe records.

As for the idenlificalion of the Accused in the courl-room, the appeal builds up the
argument aboul sell-persuaded/sell-suggestive witnesses?, especially in respect of
teslifying by the witness Fikrela Kurbegovi¢ who was convinced to have seen in the
court-room the man who was bealing her husband on 25 May 1992, whereas vice
varsa, lhe key wilnesses such as Raif Begi¢ and the Witness "A" did not recognize
the Accused in the ¢ourt-room.

The Prosecutor notes in his response lo the appeal that the appeal does not state
whal pieces of evidence are at issue; lhat the Defence evidenily mixed the notions
of "admission* and .evaluatlion” of evidence; the facl that a document is nol signed
and does not have a date or seal, does nol necessarily mean that it is not authentic,
because lhe authenticity of lhe document should observed in relation to its source,
and consequently they should be regarded as having been made by lthe aulhorilies
that possessed them and where they had been found, which, in this case, is the
Sanski Most Municipality and the Public Security Service upon the withdrawal of the
Serb aulhorities. Those documents were received under the principle of
subordination and in accordance wilh official operations, and thus they should be
viewed from the aspec! of official correspondence and keeping of archive malerials,
in other words, the distinction between the internal correspondence {uncerlified
copies) and the outgoing correspondence, sent outwards, which is signed and

*Ihe Defence pleads for the seli-suggestion method. catled Kue niter the French psychologist £
which implics the repeating of the same thing in order 1o convice voursclf of it.



certified with a seal, should be laken into accoual. Therefore, the uncerlified
documents that were found in the Archive do not (necessarily} mean that they are
nol authentic.

The Appellate Panel holds thal these complainis as well as those in other parts of
the appeal in essence repeat what the Delence claimed during the first-instance
proceedings and about which the firsi-instance Verdict took its position. Namely, in
respect of lawfuiness of evidence the Verdict specified its position on page 22,
paragraph four and on pages 23 and 24; whereas the issue of the identification of
the Accused was addressed on pages 33 and 34. Generally speaking, as regards
the describing of the scope of the review of lhe first-instance decision within the
appellate proceedings, the Appellale Pane! finds Lhat the appellate proceedings are
nol the opportunily for the parties to repeatedly delend their arguments, because
that is nol the de novo trial. The general rule is that the Appellate Panei does not
review the arguments which do nol contain averments either about miscarriage of
justice which makes the Verdict eligible for revocation, or aboul an error in the
eslablishing of the state of facls with the same procedural eflect.

As for the lawfulness of evidence, the first-instance Verdicl does not make any
errors which could call into question the propriely of its bases and the correciness
of the conclusions ensuing from them.

In the first place, the Panel holds thatl the firsl-instance Verdicl gave in ils
Reasoning a clear and reasoned posilion aboul the issue of lawfuiness of the
presenied evidence, the posilion which is completely accepted by this Panel, given
the fact that a document which was found in the Archive of the authorities that
possessed il is not signed or does not have a seal does not necessarily mean that
the document is not credible, in other words, that it is unlawful. in particular, the
appeal presumptively calls inio question the lawluiness of evidence, without
specifically stating what specific evidence is concerned, and without conlesting the
correctness of the conlents of that evidence (it cannol be expected in that case that
the Appellate Panel makes the check of one piece of evidence after another). In the
parlicular case, this does nol concern unlawful evidence oblained lhrough Lhe
violation of the basic human rights and freedoms and the essential violations of the
procedural law, on which it is not possible to base a courl decision. Besides, lhe
first-instance Panel reviewed the evidentiary value and admissibilily of each
individual document, in the light of all of the presented evidence, both the
documentalion and stalemenls by the wilnesses, and only on the basis of such
assessmenl il drew a conclusion as to whether some fact was proved. completely
observing the principle of the tawfulness of evidence.

The appellate argument of the Defence Counset which refers o the violation of the
right to defence of the Accused because the record of the work at the main trial was
nol kept, the Appellale Panel finds ill-founded. To tell the truth, the Defence
Counsel refers in the Appeal to Article 253 (1) of the BiH CPC reading: “A varbatim
record of the enlire course of the main trial must he kept". However, the legal
provisions allow the keeping of the record in the form of a wrillen record or by
making an audio (sound) recording. Thus, Article 155 of the BiH CPC specifies: “As



a8 rule, all undertaken aclions during the criminal procedure shall be tape
recorded...” During the first-inslance proceedings in lhis case, the audio recording
of the enlire course of the proceedings was made, and lhe Defence Counsel and
the Accused personally had the right and possibility to receive that recording. Hli-
founded is the assertion of the Defence Counsel that the first-instance court did nol
act in compliance with the law, for the reason that the audio-recording. pursuant 1o
the cited legal provision, conslilutes a valid record. The Defence Counsel by no
means contests the correclness, aulhenticily or completeness of that audio-
recording (which is easily available, literal and contains the entire course of the
proceedings), so that it is unclear how lhe right of the Accused could have been
violated in this respecl.

As for the allegations in both Appeals, especiaily the Appeal by the defence
counsel Dragoslav Peri¢ regarding the identification of the Accused in the court-
room by the only surviving paricipant of the incidenl which is factually described in
detail in Section 1 of the operative pari of Ihe firsl-instance Verdicl. the witness Raif
Begi¢, who says al one poinl that *by the present figure he does not resemble the
man who was on the site al that time..." (Transcript of 29 March 2007, p. 83). The
Appellale Panel does not find any coniradiction with the calegorical assertion by
thal witness-viclim that he is confidenl that it was Palija (Transcripl of 29 March
2007, p. 84). More specifically, at the main frial this witness gave a logical
axplanation why the Accused in the courlroom did not resembie that man who was
the offender in the relevant event, bearing in mind exaclly the key words which link
the appearance of the Accused to the present shape, when he is falter than he was
al the time of the event, to which the Prosecutor rightfully indicates in her response
lo the Appeal. Afler all, even a crude comparison of wantime photographs of the
Accused wilh his appearance at the lime of the trial (Exhibils of the Prosecutor's
Office: Number 23 - Photographs of Jadranko Palija scanned from the Relugee
Identity Card and the excerpt from the CIPS Dalabase, Number 24 - Wartime
pholographs of the Accused, Number 25 — Excerpl from the CIPS Dalabase with a
photoagraph of 19 February 2004 and Number 27 - Refugee !dentity Card to the
name of Jadranko Palija Number 1705/93 of 30 June 1993) almost makes one think
thal this concerns different persons and not exaclly the same person.

In respect of the identlificalion of the Accused in the courtroom, the Panel notes thal
this objection was often repealed in the filed appeals and ihal it was always
repeated in the same manner, as a rule, the incorrect one. More specifically, the
identificalion of the Accused in the courtroom by the witness does not conslitute al
all an act of proving in the manner as slipulated in Article 85 (3) of the BiH CPC.
Whether the witness recognized the Accused in the courtroom or not, cannot be
regarded as identification in terms of lhe ciled legal provision, but can only be
assessed in terms of Lhe evaluation of validity and relevance of lhe wilness
himselllherself (evaluation of his leslimony), whereas the situation that the witness
does nol recognize the Accused in the courlroom does not diminish the fact that the
Accused is exaclly the person who commitied the criminal offences he is charged
with. In the particular case, the firsl-inslance court did not have any reason to
separalely assess the identificalion of the Accused in the courtroom, given th
the basis of the evidence presenled, observed individually and collectively




been proven beyond any reasonable doubl established the identily of the Accused,
his presence and role in the evenls in the area of the Sanski Most Municipalily in
the relevant period, for which reason this appeliate argument is also refused as ill-
founded.

Additionally, the ICTY case law goes in support of the referenced deliberation when
the Trial Camber did not attach any positive probalive weight® to the issue of
identification in the courtroom in the Kunarac el al. Case.

Conlrary to the appeliale arguments concerning the essential violalions of the
criminal procedure provisions, following he review of the first-instance Verdicl, the
Appellate Panel finds that lhe Trial Pane! adduced evidence by hearing both the
Proseculion wilnesses and the Defence witnesses, reviewed the adduced evidence
of objeclive relevance and provided a comprehensive evaluation of lhat evidence,
individually and colleclively, including the assessment of inconsistency of wilness
testimonies and their credibility, and thus this Panel finds the conclusions of the
Trial Panel enlirely acceptable. For this reason, lhe Appellate Panel finds that the
referenced comptaints by the Delence remain wilthoul the necessary factual and
logical grounds and are, as such, of no use for any further considerations, either on
theoretical or practical level.

2. Regarding incorrect application of substantive law
Appeal

The Defence argues the incorrecl use of the subslantive law, given thal the first-
instance Court introduced case law, as 3 source of law, which is impermissible,
given that the trial should have been conducted pursuant to the provisions of the
Criminal Code and the Criminal Procedure Code which was applicable in 1992. By
such aclion the Court mosl blatanlly violated the principle of legality, and thus the
Verdicl appears 10 be unlawful and incorrect in thal respect, as well.

The Defence further refers to Aricle 7 of the ECHR and Anticle 15 of the ICCPR,
slaling that the same principles have been developed by lhe provisions of Article 3
{Principte of Legality) and Article 4 (Time Conslraints Regarding Applicabilily) of the
BiH CC. and in this regard it reminds that crimes against humanity, as a separate
category of criminal offences, were not provided as a separale criminal offence by
the previous criminal legislation, although many basic criminal offences which may
amounl to crimes against humanity, were envisaged in differenl chapters of that
law. Consequenlly, the application of the new Criminal Code in which the crimes
agains! humanily are specified as a separale criminal offence, would bring about
the violation of the nullum crimen sine lege principle in this case, whereby the
inadmissible extension of the jurisdiction of the courl ratio materiae would occur.
The law which is more severe for the perpetralor cannol be applied only because
the criminal offence was not slipulated as a separale form.

"ICTY Case Number: 1T-96-23&1T-96-23/1 in the Judgment before the Appelliate Chamber of 12 June 2002,
Section 562



