SUD BOSNE | HERCEGOVINE

Number: X-KR-08/488
Soarajevo, 10 July 2008

IN THE NAME OF BOSNIA AND HERZEGOVINA

The Court of Bosnia and Herzegovina, Section J for War Crimes, in the panel of judges
presided by Judge Minko Kreho, and judges Marjan Pogadnik and Tihomir Lukes as the
panel members, with the participation of Jelena Simié Skoko as the record-keeper, in the
criminal cose against the accused Ivica Vrdoljak for the criminal offense of War Crimes
against Civillans in violation of Article 173 (1) c) of the Criminal Code of Bosnia and
Herzegoving, upon the indictment of the Prosecutor’s Office of Bosnla and Herzegovina
number: KT-RZ-8/08 of 20 February 2008, confirmed on 21 February 2008, following
the main and public wrial atiended by the Accused Ivica Vrdoljok and his Defense
Counsel, Attomey Kresimir Zubak, and'the Prosecutor of the Prosecutor's Office of BiH,
Mirsad Sirika, on 10 July 2008 in the presence of the Accused and his Defense Counset,
8s well as the Prosecutor of the Prosecutor's Office of BiH, rendered and publicly
announced the following

VERDICT _

The accused

IVICA VRDOLJAK, nka ,Geza“, son of Jozo and Kata, née Tipura, bom on | August
1968 in Derventa, residing st 116 Podve2iéka Street, Zagreb-Dubreva, the Republic of
Croutia, Croat, citizen of the Republic of Croatia and Bosnia and Herzegovina, Personal
Identification Number: 0108968121583 and 0108968330115, pensioner, single, no
children, literate, compleied secondary school education (lathe operator), served in the
amy in 1990/91 in Belgrade, squad commander, no decorations, indigem, no prior
convictions, not subject of any other ongoing eriminal proceedings, placed in custody
pursuant to the Decision of the District Court In Doboj No. 013-0-Kpp-07-000-038
dated 29 November 2007 and the Decision of the Court of Bosnia and Herzegovina
number: X-KRN-08/488 dated 25 January 2008

IS GUILTY
Because he:

During war in Bosnic and Merzegovina and seling contrary to the Intemational
Humankharian Law, namely, provisions stipulated under Anticle 3 (1) 8) and c) of the IV
Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12
Augusi 1949, during the period between late June and late July 1992, in the facility of
“Silos" in Polje, Derventa municipality and in the warehouse of the depanment store
“Beagred” in Tulek settlemem in Bosanski Brod, where imprisoned civilians and

-




prisoncrs of war of Scrb cthnicity from the tervitory of Derventa municipality were
placed, as a member of the 103 Derventa Brigade of the Croal Defense Council(HVO),
inhumanely treated prisoners, infliciing bodily injusies upon them, in as much as he:

1. by the end of Junc 1992, in the Silos facility in Poljc, ordered all prisoncrs w0
swand straight and hold their hands crossed behind their necks and persons who
did not comply, he took 10 the other room on the floor of that facility and on an
undetcrmined date in June 1992, he took Momir Lazié, Risto Patkovié, Slobodan
Vukitevié and Radojico Garié, whereupon, together with other persons, he bemt
them with hands, feet with military boots on and batons,

2. in July 1992, a1 the warchouse of the department storc Beograd, in Tulek
settlement in Basanski Rmd, in the evening hours and on several occusions, he
took out prisoners among whom were Redosisv Stojakovié, Cedo Prodié. Luka
Patkovié, Momir Lazi¢ and Radojica Garié, to an unlit room, whereupon, together
with other persons, he beat them with hands, feet with military boots on and
batons,

Thercfore, during war in Bosnia and Herzegovina, violating rules of Intemational
Humanharian Law, he inhumanly treated prisoners, mentally and physically abusing
them, inflicting great physical and mental suffering upon them,

whereby he committed the criminal offence of War Crimes agaings Civilians in violation
of Anticle 173 (1) c) of the Criminal Code of Bosnia and Herzegovina, in conjunction
with Anticle 29 and Anticle 180 (1) &ll of the Criminal Code of BiH.

Therefore, applying the aforementioned legal regulations and Anticles 39, 42, 48 and 49
and 30, item o) all of the Criminal Code of Bosnio aiid Herzegovina, the Court

SENTENCES HIM
TO S (FIVE) YEARS OF IMPRISONMENT

Pursuamt to Article 56 of the Criminal Code of Bosnia and Herzcgoving, the time the
Accused spent in custody, from 29 November 2007 onwards, that is, until ke is
committed to serve his sentence, shall be credited towards the pronounced sentence of
imprisonment.

Pursuant to Anticle 188 (4) of the Criminal Procedure Cede of Bosnia and Herzcgovina,
the Aceused shall be relieved of the obligation to reimburse the costs of the criminal

proceedings.




Pursuant 10 Anticle 198 (2) of the Criminal Procedure Code of Bosnia and Herzegovina,
the injured parties Cedo Prodi¢, Luka Patkovié, Momir Lazié and Stojakovié Radoslav
are hereby referred to take civil action with their claims under property law,

Rcasouning

3. Chargos

The Indicument of the Prosecutor’s Office of Bosnia and Herzegoving, the Special
Depantment for War Crimes, number: KT-RZ-8/08 dated 20 Februory 2008, which was
confirmed on 21 February 2008, charged the accused Ivica Vedoljek aka Gezo with the
commission of the criminal offense of War Crimes against Civilians under Anicle 173
(1) ¢) of the Criminal Code of Bosnia and Herzegovino (the CC of BiH), by the inhumane
treatment of prisoners, who, due (o the physical and mental abuse, experienced grent
physical end menial suffering.

On 4 March 2008 the Accused pleaded not guilty 1o ell counts of the Indictmem
whereupon the case file was forwarded to the first-ingtance Pane] who on 22 February
2008 held a status conference and on 6 May 2008 opened the main trial.

The Prosecution announced in their apening argument that the allegations taid down in
the Indictment will be proven by the direct victims ~ wilnesses, while the Defense said
their basis will be the alibi, that is, the fact that the Accused was wounded and was not in

Bosnia and Herzegovina during the relevant time period.

2. Presentation of Evidence
a) The Prosecutor's Office:

The witnesses examined in the course of the main triel are as follows: Cedo Prodi¢, Luka
Patkovié, Momir Lazié, Redajica Gorié, Radoslav Stojakovié, Cvijo Anitié, Borislav
Miodani¢, Predrag Nikolié, Sveiislav Topalovié, Bogdan Radojkovié, Sicbodan
Kovatevié and expen witness Dr. Ljubomir Curkié.

The following documentary evidence was presented: the Prosecutor's Office of BiH
Record on Examination of Wimess Cedo Prodié number KT-RZ-8/08 dated 12 February
2008, the Prosecutor’s Office of BiH Record on Examination of Witness Luka Patkovié
number KT-RZ-8/08 dated 12 February 2008, the Prosecutor’s Office of BiH Record on
* Exemination of Witness Momir Lazié¢ number KT-RZ-8/08 dated 14 February 2008; the
-Prosecutor’s Office of BiH Recond un Exumination of Witness Redojica Garié number
KT-RZ-8/08 dated 14 February 2008; the Prosecutor’s Office of BiH Record on
Examination of Witness Radoslav Stajakovié number KT-RZ-8/08 dated 14 Fcbruary



2008; findings and opinion of Dr. Ljubomir Curki¢ dated 2 June 2006; Decision on the
declaration of imminent threm of war, number 1/92 dated 9 April 1992 rendered by the
SR BiH Presidency; Thec Decision on the declaration of the state of war rendered by the
SR BiH Prcsidency, number 7/92 dated 20 June 1992; Decisicn number 08-560-20 dated
7 August 2001 issued 10 Luka Patkovié (disability); Findings and Opinion of the medical
board of the General Hospital Derventa for Luka Paikovié dated 22 November 1994;
Findings and Opinion of the medical board of the General Hospital Derventa for Momir
Lozi¢ dated 23 November 1994; referral to the specislist issucd 1o Radojico Garié (11
refermis and findings); Centificate of the Military Post 7127 Derventa number 6-461
dated 2 November 1993 on the wounding of Radojica Garié; Centificate of the Military
Post 7127 Derventa number 3/1-39 dated 22 February 1995 on the wounding of Redojica
Gari¢; Cenificate of the Intemational Commiuee of the Red Cross issued to Radojica
Gari¢, dated 24 April 1995, No. BAZ-270169; Cenificate of the 1 Krajina Corps ~
Commission for the exchange of the prisoners of war Banja Luka number 113/94, dated
IS September 1994, issued to Radojica Garié; Decision on recognizing the swatus of a
disabled war veteran for Redojica Gari¢ issued by the Departmem for veterans and
disabled war veterans affairs, Derventa municipality, No. 08-560-193, dated 6 July 2005;
Phoio documentation of the RS Minisiry of Interior, Doboj Public Security Center,
Public Security Station Derventa No. 45/3 dated 18 July 200! on the scarring of Radojica
Garié; Medical documentgtion for Radoslav Stojakovié (14 findings); Findings and
Opinion of the medical board of the General Hospita) Derventa for Borisiav Miodani¢
dated 22 November 1994; Findings and opinion of the court expent - surgeon dated 25
December 1997 for Borislav Miodanié; Findings and Opinion of the count expent -
neuropsychietriss for Borislav Miodanié dated 27 September 1998; Miodenié¢ Borislav,
spplication form for the Association of Prisoners of Wer of Dervenia municipality;
Medical documentation for Svetislav Topalovié (5 referrals and Findings and Opinion);
Photo documemation of the RS Ministry of Interior, Public Security Center Doboj, Public
Security Siation Desventa no. 97/2001 dated 13 November 2001 on injuries susiained by
Svetistav Topalovié; Svetisiav Tapalovié ICRC ID card no. 27011 i; Order of the Disteict
Prosecutor’s Office Doboj number KT-RZ-7/02 dated 25 December 2007 for expest
evaluation; Photo documemation of the RS Ministry of Interior, Public Security Center
Doboj, Public Security Station Derventa — Prisons, comps, torture chambers in the
territory of Dervenio municipality, No. 69/01 dated 13 September 2001 (6 photographs);
Photo documentation of the Brod Crime Prevention Department, Doboj Municipal
Secreiariat of the Interior dated 25 April 1993 — the Tulek collection camp for civilians,
a1 the werehouse of the Beograd department store in Brod; Photo documentation of the
RS Ministry of Interior, Public Security Center Doboj, Public Security Station Derventa
no. 67/01 dated 13 September 2001 ~ instruments for torture and liquidation; Payroll
records for the 103" Derventa Brigade, HVO, dated 12 December 1992, with the BiH
Minisiry of Defense cover letter No. 08-04-1-204-3/07 dated 5 December 2007; Record
of expenses of the Prosecutor’s Office of BiH, No. KT-RZ-8/08 dated 19 December 2007;
Record on expenses of the District Prosecutor’s Office Doboj, No. KT-RZ-7/02, dated 15
January 2008: lvica Vrdoljak's 1D card No. 15131899 issued by the Ministry of Interior
Zagreb, the Republic of Croatia on I8 December 2001; Centificate of permanent
residence for Ivica Vrdoljak, Police Administration Zagrebatks No. 511-19-22/1-
37391/07 doted 25 April 2007; Report on Ivica Vrdoljak, Police Station Derventa, No.




11-5A02-230-182/01, dated 25 July 2006; Request of the NCB Interpol Sarajevo to the
BiH Ministry of Justice, No. IP.I-PL-1431/07-1 dated 28 May 2007; the Proseculor’s
Office of BiH Record on the Examination of Witness Slobodan Kovedevié No. KT-RZ-
8/08 dated 26 May 2008 and Military Police Domaljevac personal data on their member
dated {6 January 1994 pertaining to Ivica Vrdoljok.

b) The Defense:

The following Defense witnesses have been examined: the accused Ivico Vrdoljuk,
Cozim Kraljuti¢, Mato Bilonji¢, Franjo Krajinovié, Kata Vedoljok, Zoran Jurié, Stjepan
Samard2i¢, Petar Mrvelj and Viado Hnagjuk as well as expen witness Dr. Marija Kaugié-
Komaié.

The following documeniary evidence was presented by the Defense:

The Disirict Prosecutor’s Office Doboj Record on the examination of wiitness Cedo
Prodit number KT-RZ-7/02 dated 3 December 2007; the Derventa Basic Count Record
on the examination of witness Momir Lozié number Kri 56/94 dated 18 Ociober 1992;
the Derventa Basic Court Record on the examination of witness Luka Patkovié number
Kri 44/94 dated 14 October 1994; the Doboj Basic Court Record on the examination of
witness Radojica Garié number Kri-67/94 dnted 24 October 1992; the Decision issued by
the Derventa municipality 10 Radojicn Gari (disability allowance) number 08-560-193
dated 6 July 2005; Cenificate of the Military Post 7)27 number 3/1-39 dated 22 February
1995 issued to Radojica Garié; Centificate of the Military Post 7127 number 6-46/(year
not sieted) dated 2 November 1993 issued 10 Radojica Garié; the Derventa Basic Court
Record on the examination of witness Cvijo Anitié number Kri 68/94 dated 24 Ociober
1994; Borislav Miodanié’s Application Form for the Association of Prisoners of War of
Derventa municipality (no date or number); Document from the case file of the
Municipality Court in Belgrade number 3067/97 penaining 1o the Borislav Miodanié
lawsuit against SR Yugoslavia; Findings and Opinion of Dr. Marija Kautié-Komsié on
the mental siate of the Accused dated 12 February 2008; Excerpt from the register of
patients of the Medical Centre — Hospital in Derventa; Patiem history issued on 4 June °
1996 by the Wer Hospital in Tolisa signed by Dr. Cazim Kraljusié; Findings and Opinion
of the First-instance military-disability board — Military District Ora¥je dated 29 April
1996 issued to Ivica Vrdoljak (disability); Certificate related 10 the wounding, issued by
the 103" HVO Brigade Derventa number 07-237 dated 14 May 1996 to Ivico Vrdoljak;
Decision issued by the Bosanski Brod Administration — Derventa office for defense -
Ministry of Defense dated 20 June 1996 1o Ivica Vrdoljak (disability); Decision rendered
by the Ministry of Defense Mostar number 562-02/96-01/0} dated S December 1996 to
Ivica Vrdoljak (disability — correction of the Decision — evidence 016); Specialist
findings of expert Dr. Frank 2anciié (Fra Mato Nikoli¢ hospital) number 4384/08 dated
17 April 2008 pertaining 1o Ivica Vrdoljak; Letter from the Clinical Hospital Dubrava
Zagreb, Croatia number 4-316-1/08 dated 11 March 2008 sent to the Zubak Law Fimm;
photograph of a group of JNA members including the Actused; Derventa statistica!
bulletin excerpt — statistical overview of the cthnic make-up in the territory of Derventa
municipality according to the 1991 census; statement of the witness Zeljko Mervié given



on 28 April 2008 to the notary Koko Boras, and Findings of Dr. DraZenke Bla2evié datcd
20 June 2008 penaining to Zeljko Marvit.

3. Procedurnl decisions
u) Exception from the Direct Presentation of Evidence

During the presentation of documentary evidence at the main trial held on 16 Junc 2008,
the Defense Counsel for the Accused proffered as cvidence a written statement of the
witness 2cljko Marvié from Crkvenica - the Republic of Crontia pointing out that the
witness was not ablc to appesr before the Cournt of BiH.

The Prosecutor immediately opposed this manner of presemation of evidence. arguing
that prerequisites for the exception from the direct presentation of evidence stipulated
under Anticle 273 (2) of the Criminal Procedure Code of Bosnia and Herzegovina (the
CPC of BiH) have not been fulfilled.

The Court refused the presentation of this evidence a3 pan of the Defenses documentary
evidence and Instructed the Defense as to the possibility of abiaining a medical centificate
that the witness is not able 10 appear before the Coust of BiH upon which, pursuant to
Article 273 (2) of the CPC of BiH, that piece of evidenci could be accepted as additional
Defense evidence.

Afier the medical cestificate was obiained, and as the Prosecution did not object, on 30
June 2008 the Count accepted the Defense Motion and during the main trial read out the
statement of the witness 2eljko Marvi¢ from Crkvenica given to the public notary in
Crkvenica on 28 April 2008, while the findings of Dr. Dra2enko Bla2evi¢ dated 20 June
2008 was tendered into the Defenses documentary evidence.

b) Nou-admission of Some Pleces of Evidence

Alhhough the Court listed in the introductory per of this Verdict all pieces of evidence
thas were presented during the main triol and admitted into the case file, some of them
were nol eventually accepied os evidence; namely: the Diswici Prosecutor’s Office Doboj
Record on the examination of wilness Cedo Prodi¢ number KT-RZ-7/02 dated 3
December 2007; the Derventa Basic Court Record on the examination of wiiness Momir
Lazi¢ number Kri 56/94 dated 18 October 1992; the Derventa Basic Court Record on the
examination of witness Luka Patkovié number Kri 44/94 dated 14 Ociober 1994; the
Derventa Basic Coun Record on the examination of witness Radojica Garié number Kri-
67/94 dated 24 October 1992, all of which were proposed by the Defense.

Anticle 281 of the CPC reads thar the Court shall reach a verdici solely based on the fucts
and evidance presented at the main trial while Anicle 273 of the CPC of BiH stipulates
thet records on testimony given during the investigative phase. and if judge or the Panol
of judges so decides, may be read or used as evidence at the main trial only {f the persons
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who gave the statensents are dead, affected by mental illness, connot be found or their
presence in Court is impossible or very difficult dire o linportant reasons.

The obove referenced witness siatements were not aceepied by the Coun because during
the main ial those witnesses gave their siatements before the Court and were subjected
to direct and cross examinntion by the Prosecution and the Defense, as well as the panel
members. Additionally, those pieces of evidence had been given to judiciary authorities
long before the investigation in this case was opened. The panel believes that only
witness sistements given during the main win), with exceptions set forth under Anticle
273 of the CPC of BiH, are relevant and appropriate and con constitule a basis for the
count’s decision. As the referenced witness siatements cannot be regarded as the instonces
above described, the Court did not evaluate those picces of evidence in accordance with
Article 281 (2) of the CPC of BiH.

4, Closing Arguments

a) Prosecution

The Prosecutor pointed out in his closing argument that during the criminal proceedings
the Prasecuior’s Office presented to the Count sulficient evidence on the basis of which
the Coun could reach a corvect and lawful decision, not only in relation to the criminal
offence swated in the Indictment but olso in relation to the criminal responsibility of the
Accused.
Through siatements of the witnesses examined, as well as the documenisry evidence
presented and admitted imo the case file, the Prosecutor’s Office proved beyond any
reasonable doubx the existence of an srmed confiici as the firs: and genern) element of the
criminal offence of War Crimes against Civilinns in violetion of Article 173 (1) ¢) of the
CC of BiH, including the fact that all individuats injured by this crimingl offence were
protected under the international low, that is, pursuant to Article 3 of the Geneva
Conventions.
The payroll record of the 103™ Derventn Brigade wherein the name of the Accused is
lisied under number 89, confisms that the Accused was a member of the 103" Derventa
Brigede HVO, and was therefore under the obligation to adhere 1o the custams and rules
of warfare as well as the Geneva Conventions.
The examined Prosecution witnesses are very convincing. and consistent about the
manner in which they were deprived of their freedom and taken to camps in which they
were exposed (0 great physical and mema) suffering inflicted upon them by the Accused
and other members of HVO. The consequence thereof was their deseriorating health and o
decrease of the overall abilitics, which undoubtedly follows from medical documentation
pertaining to some injured parties,
Expert wimess Dr. Ljubomir Curki¢, court expen in forensic medicine and pathology,
was examined in refation 10 the time period and the manner of the recelved injuries
inflicted upon the injured parties. He confirmed the description of the Prosecution
wilnesses as to the manner and time when the wounds were inflicted upon them. At the
gr:'er of the Prosecution, he produced the Findings and Opinion thereof in a written
X



Witncss siatements related to the description of the Accused’s physical appearance at the
time arc also consistent because they remember him as a person who was short but
stocky, with cropped hair and without besrd, and with en injured righh amm, while
witnesses Cvijo Anitié and Predrag Nikolié who knew the Accused since before,
confirmed that he was a milisary police officer, that is, a guard in the referenced camps.
When referring to the siatemems provided by the Defense witnesses, the Prosecutor
underlined thai, credence could not be given 1o them particularly il it is taken into
consideration that those witnesses were mostly relmives and friends of the Accused who
tried to help him in their testimonics and who were unconvincing and vague when
speaking abow when end where they had seen him during the relevant time.

The Prosecuion also believes that the Defense argumen, tha is, the Defense strategy to
provide the alibi arguing that because the Accused was wounded he could not have been
in the given location at the time relevant to the Indictment. is unproven. Dr.
Kraljui¢, as well as the medical documemts for the Accused, confinm that the injury
susiained by the Accused was ireated in the infirmary and that it did not prevent him from
performing his guard dutics and abusing the prisoners.

Finally, the Prosecutor stated that the Prosecutor's Office of BiH proved beyond any
reasonsble doubt that the accused Ivica Vrdoljak, during the ermed conflict between the
HVO and the Army of the Republika Srpske, by violating the rules of internations! law,
committed the crimina! offence in this manner, at the time and in ihe location as stated in
the faciun) description of the indictment, and proposed to the Panel to render the Verdiet
of conviction and impose upon the Accused a sentence that would be adequate to the
gravity of the offence and the resulting consequences.

b) Defense

in his closing argument the Defense Counsel for the Accused pointed out that the
Prosecution failed to prove beyond any reasonable doubi the exisience of eriminal
responsibility on the part of his client in relation 10 the referenced criminal offence, and
that the Court could not base its decision on the swutements of the examined Prosecution
wilnesses,

During his analysis of siaiements of some of the witnesses, the Defense Counsel
underlined that they are contradictory end niso contrary o other pieces of evidence, not
anly in relation 1o the location bul also as to the idemity and officia) capacity of the
perpetraior. Some of the wilnesses claimed thm the Accused was a guard in the
referenced camps and that he was o member of the militery police, while others stated
ithet the guarding duties in the camps were performed by individuals who were foot
soldiers.

Wiiness siatements are also not consistent in relation o the time period they spent in the
camps as well as the physicol description of the Accused, particularly svhether his arm
was injured at all, and if it was, which one, whether he had plaster or jusi dressing and on
which part of his arm. - oo e
Likewige, witness statements are not consistent about whether the Accused was in‘camps’ °
throughout their stay there or he just came there occasionally. Witness-Cvijo Anitié who
knew the Accused before claimed to have séen him only once when the Jater threw hinra
blanket over the wire so he could warm himself.




When all the above stated contradictions are taken into accoum, the Defense Counsel
believes that siatemenis given by the Prosecurion witnesses are absolutely unreliable and
inappropriate as the foundation for the coun’s decision.

The Defense Counsel noted that during the idemification of the Accused by the
witnesses, provisions of the CPC have been completely ignored, even violated, by the
police authorities, and hence the Count cannot base its decision on the evidence obtained
in this manner.

h is correct that the Accused was a member of the 103 HVO Brigade, bus he was a
member of the brignde police whose lask was to act in the territory of the brigade, while
special units of military police were securing the prisoners.

The Defense Counsel believes that during the proceedings they succeeded in proving the
alibi of the eccused end that the presented evidence, both subjective and documentary,
undoubtedly show that on 10 June 1992 the Accused was wounded and thet during the
relevam time period he was in the territory of the Republic of Croatia.

In view of all the aforementioned, the Defense Counsel holds that the Prosecutor’s Office
failed 10 present sufficient evidence in the case ot hand proving thai the Accused
commined the criminal offence he is charged with and that the Coun, due to the lack of
evidence, should render the Verdicy, finding the Accused not guiliy.

5. Applicable Law

Article 3 of the CC BiH siipulates the principle of legelity; that is, that criming) offenses
end criminal sanctions shall be prescribed only by law and that no punishment or other
criminal sanction may be imposed on any person for an act which, prior to being
perpeirated, has not been defined as o criminal offence by law or intemational law, and
for which s punishment has not been prescribed by lnw. Furthermore, Article 4 of the CC
BiH stipulates that the law that was in effect at the time when the criminal offense was
perpetrated shall apply to the perpetrator of the criminal offense; if the law has been
amended on one or more occasions after the criminal offense was perpetrated, the law
that is more lenient to the perpetrator shall be applied.

The principle of legality is also stipulated under Article 7 (1) of the ECHR. The European
Convention for the Protection of Human Rights and Fundamental Freedoms supersedes
all tegislotion of Bil{ pursuant to Article 2 (2) of the BiH Constitution. Furthermore, this
provision of the ECHR stipulates the genera! principle prohibiting a heavier penalty than
the one that was stipulated at the time when the criminal offense was committed, but does
not stipulate the application of the most lenient law.

Anticle 4a of the CC BiH stipulates that Articles 3 and 4 of the CC BiH shall nox -
prejudice the wrial and punishmem of any person for any act or omission which, at the
time when it was commined, “was criminal according 1o the gencral principles of
intermational law. "

Article 7 (2) of the ECHR stipulates the same exemption, providing that paragraph | of
the same Article “...shall nor prejudice the wrial and punishment of any person for any
act or omission which, at the time when it was commined, was criminal eccording 10 the



general principles of law recognized by civilized nations”. (Sec elso Article 15 (1) and

(2) of the Intemational Covenant on Civil and Political Rights which contains similar

m’. The Stale of Bosnia and Herzegovina, as a successor of Yugoslavis, ratificd
is nans.

This provides the possibility to depan, under the described circumstances, from the
principles laid down In Articles 3 and 4 of the CC Bil (and Anticlc 7 (1) of the ECHR)
and from the application of the criminal code applicable at the time of the commission of
the criminal offense and the epplication of a more leniem law in proceedings constituting
criminal offenses under intemational law., '

The Coun poimis out that the crime for which the Accused hag been found guilty
constilules crimes under intemstiona) customary law and thus falls under “general
principles of inmernational law” tipulated under Anicle 4a of the Law on Amendments
to the CC BiH and “general principles of law recognized by civilized nations™ stipulated
under Anticle 7 (2) of the ECHR, and thus the CC BiH can be applied in this case on the
basis of these provisions.

Furthermore, the fact that the criminal acts listed in Article 173 of the CC BiH can also
be found in the Iaw which was in effect at the relevant time period — at the time of the
perpetration of the offense, specificaily under Anticle 142 of the CC SFRY, or. in other
words, ihst the criminal acts were punishable also under the then applicable criminal
code, additionally supports the conclusion of the Count regarding the principle of legality.

Finally, the application of the CC BiH is additionally justified by the fact thar the
imposed senmence is in any event more lenient than the death penalty which was
applicable a1 the time of perpetriion of the offense, whereby the principle of time
consiraints regarding the applicability of the criminal code i3 satisfied, thm is, the
application of a law thal is mare lenient 10 the perpetrator.

The foregoing is in line with the paosition of the Appeflate Division of Section | of the
Coun of BiH taken in its Verdict against Abduladhim Makiouf number KP2 32/05 doted
4 April 2006, and the Verdic against Dragoje Paunovié, number KP2 05/16 doted 27
Octlober 2005. The Constitutionaj Court of Bosnia and Herzegovina deliberaied on this
issue in the A. Maktouf Appeal (AP 1785/06) and stated in i1s Decision daied 30 March
2007: “68. In praciice, legisiation in all countries of the former Yugoslavia did not
provide a possibility of pronounting either o sentence of life imprisonment or long term
imprisonment, as often done by the International Criminal Tribunal for crimes commited
in the territory of the Former Yugoslavia (the cases of Krsti¢, Galié, eic.). At the same
time, the concept of the CC SFRY was such that it did not stipulate either long term
imprisonment or life sentence but death penalty for the graves: crimes and maximum 1$
year imprisonmem for less serious crimes. Hence, it is clear that a sanction cannot be
separated from the totality of goals sought to be achiéved by the criminal policy at the
time of application of the law.” “69. Ih this context, the Constitutional Court holds that it
is not possible to simply ‘eliminate’ the sanction and apply cther, more lenient, senciions,
50 that the most serious crimes would in proctice be lefi inndequately sanctioned.” .




