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Number: X-KRZ-05/51
Sarajevo, 13 June 2007

IN THE NAME OF BOSNIA AND HERZEGOVINA

The Court of Bosnia and Herzegovina, sitting as the Appcllate Pancl of Section | for War
Crimes comprising Judge Azra Miletié, as the President of the Panel, and judges Finn
Lynghjem and Jose Ricardo de Prada Solaesa as the Panel members, including the legal
officer Melika Buatli¢ as the minute-taker, in the criminal case against the accused
Damjanovi¢ Dragan accused of the criminal offence of Crimes against Humanity under
Article 172 (1) (a), (f), (g), (h) and (i) of the Criminal Code of Bosnia and Herzegovina
(BiH CC), deciding upon the appeal Ref. number KT-RZ-39/05 dated 15 February 2007
filed by the Prosecutor's Office of Bosnia and Herzegovina (Prosecutor's Office of BiH) and
~ the appeal filed by attorncy Dragoslav Peri¢, Defense Counse! for the accused, against the
. Court of Bosnia end Herzegovina Verdict Ref. number X-KR-05/51 dated 15 December
- 2006, at the session held on 13 June 2007 in the presence of the accused, his Defense
Counsel, attomey Dragoslav Peri¢, and the Prosecutor of the Prosecutor’s Office of BiH,
- Munib Halilovi¢, rendered the following

VERDICT

Denying as unfounded the appeal filed by attorney Peri¢ Dragoslav and the appeal filed by
the Prosecutor’s Office of Bosnia and Herzegovina in their parts referring to the acquittal
section of the firsi-instance Verdict, at the same time granting the appeal filed by the
Prosecutor’s Office of BiH in its part referring to the convicting section of the first-instance
Verdict - the ruling on the criminal sanction, therefore reversing the Coun of Bosnia and
Herzegovina first-insiance Verdict Ref. number X-KR-05/51 dated 15 December 2006 in
the pant referring to the criminal sanction by sentencing the accused Dragan Damjanovi¢ for
the criminal offense of Crimes against Humanity under Article 172 (1) (a), (N, (g), (h) and
(i) of the BiH Criminal Code, of which he has been found guilty, 10 a LONG-TERM
. IMPRISONMENT OF 20 (TWENTY) YEARS.

Pursuant to Article 56 of the BiH CC, the time the accused spent in pre-trial custody starting
from 6 Deccember 2005 until he is committed to prison shall be credited towards the
sentence of imprisonment.

The remaining sections of the first-instance Verdict shall remain unchanged.

REASONING

The Court of Bosnia and Herzegovina Verdict Ref number X-KR-05/51 dated 15
December 2006 found the accused Dragan Damjanovié guilty of the criminal offence
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Crimes against Humanity under Article 172 (1) (a), (f), (8), (h), (i) and (k) of the Criminal
Code of Bosnia and Herzegovina committed by acts described under Sections !, 2 and 4
through 7 of the operative provision of the Verdict. coe
For the aforementioned criminal offense, the first-insiance panel scntenced him to 20
(twenty) years of imprisonment, ¢rediting the time he spent in pre-trial custody towards this
sentence, while relieving him of the duty to reimburse the costs of the criminal proceedings
pursuant to the provision of Article 188 (4) of the BiH CPC. ‘
The injured party, Nafila Kod2aka, has been advised to pursue her propeny claim in a ¢ivil
action pursuant 1o the provision of Arnticle 198 (2) of the BiH CPC. g

RS TTA A
The cited Verdict acquitted the accuscd of the charges described in Section 3 of the
operalive provision of the acquittal section of the Verdict. o

The cited Verdict has been duly appealed by the Defense Counsel for the accused, attorney
Dragoslav Perié, and the Prosecutor of the Prosccutor’s Office of BiH. The Defense
Counsel for the accused filed the appeal on the grounds of esscntial violations of the
¢riminal procedure, erroncously and incompletely established state of the facts and the'
erroncous application of substantive law, moving the Appeilate Panel of the Count of BiH to
grant the arguments of the appeal and reverse the Verdict in favor of the accused. e

The Reasoning of the appeal states that the Verdict is vague given that there 1S an
inconsistency between the I[ndictment and the Verdict with respect to the acquitiat of
charges of the deprivation of life of 5 persons, as argued in the appeal. The appeal also
points 1o the inconsistency in the time of perpetration of the criminal offence since,
according to the Verdict, the time is the month of July 1992, although, based on the!
testimonies of the witnesses heard, it is clear that the time is the month of June of the samc¢,
year. In suppont of the averment in the appeal conceming the first section of the Verdict, the
appeal also quotes the very reasoning of the appeal which rcads that “ihe Pancl was unablg‘
1o establish with ceriainty that the accused was responsible for the death of these persons™.
Elaborating on the clements of the criminal offense, more precisely the actions listed under
Article 172 (1) of the BiH CC, the appeal sircssed that the accused Damjanovi¢ lacked the
mens rea for the perpetration, referring at that 10 evidence given by witnesses $abanovi¢
Zijad and Muharemovi¢ Zejnil, as well as Sikiras Ognjen. The facis they testified aboui are
dirccily contrary to the claborated mens rea of the accused for the crimes he is charged with.
His actions do not include the intent to inflict great suffcring, because even prior to being
inken by the accused, these persons had been deprived of liberty by third partics and the
gecused ook them 10 the place of their work detail and did not aggravate their status by
doing that, and he handed them over to the commander. These actions lack the elements of
the criminal offence.

As regards Scction 2, the appeal notes that the evidence given by witness Kolar Ramiza is
contrary 1o the material evidence given the serious deviation in ime between the taking of
two persons which was the subject of this witness's testimony, which is why the appeal
expresses doubts about such lcstimony and compares it with the lestimony of witness
Kuburi¢ Jovo. It is obvious, the appeal notes, that the first-instance panel is selective in
accepling ccnain facts and evidence without providing reasons for accepti nol

Kraljice Jelene br. 88, 71 000 Sarajcvo, Bosna i Hercegovina, Tel: 033 707 100, Faks: 0
Kpanuie Jenene 6p. 88, 71 000 Copajeso, bocno n Xepueroanin, Ten: 033 707 100, Pax



ERHE 2
Lot

i

accepting other evidence, becausc that is the primary requirement for the validity of any
Verdict. The contested Verdict does not make a single reference to the Federation
Commission on Missing Persons Report dated 14 March 2006 and applies the same
technique of reasoning for each convicting section.

As regards Section 4 of the Verdict, the Defense 'Counsel submits that this seciion of the

Nerdict is based merely on the testimony of the injured party and the existence of

consequences qualified by the expert witness as a light bodily injury, while the injured party
himself testified that he did not experience physical pain. Given that the elements of the
crime of torture include scvere pain and suffering, one question that the Panel failed 10 link
with this was - (o what extent does a light bodily injury inflict severe pain. Also, other
witnesses who were supposed (o be heard were not heard although they are available 1o the
Prosccution, and this especially applies 10 the insiances where the Panel gave credence (o
the injured pany.

As regards Scction 3, the appeal notes that the rape has not been reasoned in a way so as 10
establish significant clements. By rounding ofT all significant elements contained in the acts
of rape, the Defense makes a comparison with the statement given by the injured pany
according 1o which the accused did not disrobe, that she did not tell anyone what had
happened, that she never saw 2 doctor and sustained no injuries during the rape.

As regards Section 6, the appeal notes that the first-instance Verdicl uscs two terms 10

* denote the acts the accused is charged with, specificaily those arc “abused” and “beat™, but

' fails to explain what elements the abuse as a crime against humanity includes. Besides,

Articte 172 of the BiH CC does not list abuse as a crime against humanity, and yet criminal
liability is significantly stressed through the abuse of Baruija Zahid and Muraéevié Esel.
The inference made by the Panel that Barutija Zahid was exposed 10 1oriure and was beaten,
and that the accused Damjanovié stood out in that, is entirely contrary to the statement of
the witness Esct Muratevié who says he did not see Dragan beat professor Barutija, and
this testimony was accepted by the Panel as objective and accurate. Furthermore, the
siatements by wilnesses who tesiified about the incidem described in Section 6 of the
Verdict are entircly opposite 10 what the Verdict says. According to the Verdict, the accused
is responsible for taking the prisoners to be used as “human shields”. Almost all witnesses
arc mutually consistent in their stalements with regard to the actions of the accused and 1o
the explanation of the notion of “human shiclds”. Actually, in terms of hicrarchy, the
accuscd was just a privatc who ook the prisoners from the ¢amp 1o the point where they
were handed over 10 Serb soldicrs who procceded to the front line in a manner as deseribed.

Therefore, most witnesses state that they were not taken by the accused 10 be used as human

s ".fhields.

" As regards Section 7 of the convicting pan of the Verdic, the appcal points out the

testimony of the witness Selimovié Bego who stated he was able 1o identify the accused
Dragan Damjanovié, but thai he was not present in the courtroom. With respecl 10 the
killing of professor Baru¢ija, the first-instance pancl claborates on and siates what the
witnesses have stated, but they do not link those stalements with each other nor do they
compare them with the testimonics of other witnesses or facts. Thus the appcal mentions
two contrary testimonics by witness Selimovi¢ Bego who assumes that profe Barutija
was killed in the night between 25 and 26 January 1993, whereas witness
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says in his staiement that, on 8 Fcbruary 1993, Zahid (Barutija) shaved himself and that he
was supposed 10 go for an exchange. Referring to the testimonies of some of the witnesses
heard, which arc related 10 the fact of the finding and burying of the body of the killed
profcssor Barutija, the appeal notes that the first-instance Verdict was scl'cjc;li}‘rté ;jp,
evaluating cvidence supporting all facts that have been accepted by the Court as grounds Tor,
establishing criminal liability. Thus, the Panel accepted the siatement of witness Selimovi
Bego, who states that the accused beat professor Barutija, although Section 6 of the Verdic(
acquits the accused of the criminal liability in the very pan related to the beating of
professor Baruéija and witness Esel. Witness testimonies arc contradictory with respect to
the fact that the accused engraved a cross on the face of the late professor using a bayonet.

As regards the application of substantive law, the appeal notes that there is a discontinuity
in the time of the perpetration of the crimes with which the accused is charged, and that
period is 1992 -1993, when the SFRY CC was in effect, whereas in this entire case the BiH
CC is being applied, which has been in effect since its publication, which beyond doubt was
in 2003. The appeal goes on 10 quote Article 4 of the BiH CC and indicates that the criminal
offence of Crimes against Civilians was prescribed by the SFRY CC 100 under Article 142,
meaning that the erime with which the accused is charged was prescribed as a criminal
offcnce and sanctioned by that law as well. In addition to that, the entily courts in such
criminal matters apply the law which was in effect at the time of the perpetration of the
offence, that law being the SFRY CC. The appeal finally concludes that the SFRY CC
should be applied to the case of the accused Dragan Damjanovi€, because the act with
which the accused is charged did occur at the time when this law was in cffect, which did
define this aci as a criminal offence, while with respect 10 the criminal sanction, this law
does represent 2 more lenient law, it also stipulated the application of the principles of
intemational law, cven cnriched with the case law and experience from the previous cases
heard before the International Tnbunal.

The Prosecutor’s Office of BiH filed the appeal on the grounds of violations of the criminal
code, the erroncously and incompletely established facts of the case and the ruling on the
criminal sanction, and moved the Appellatc Pancl to grant the appeal in its cntirety and
reverse Section 1 of the convicting pant of the contested Verdict by qualifying the described
acls in a way as have been described in Count 1 of the Indiciment, and reversce the acquittal
section of the Verdict and find the accused guilty of the crimes listed under Count 3 of the
Indictiment and therefore senicnce the accused 1o a long term imprisonment.

The reasoning of the appeal states that the Trial Panel erroncously established the .facis of
the casc with regard to Section | of the conviciing pant of the Verdict and' made an
erroncous inference when they convicted the accused of inhumanc acts, failing to accept the
qualification made by the Prosccution and thus failing to convict the accused of the killing
of five men. According 10 the averments in the appeal, the Trial Pancl, when cvalualing the
testimonies of some of the witnesses heard, found that the presented evidence did not
provide sufficient grounds to infer that the accused had deprived the five men of their lives
as argued in the Indiciment, whereas they failed to evaluatc other evidence as well,
primarily the testimonies of some witnesses (Hido Ahmed) which actually confirmed-thal
they had knowledge that the accused had deprived these persons of their lives. The
iestimonics of thesc witnesses and circumstantial knowledge, when linked with the
previously establishcd facts of the case, represent a credible and rcliabl \lhc
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inference that the accused did deprive these persons of their lives. This knowledge does not
come from one or two witnesses only, on the contrary, almost all witnesses siated that they
had leamed from the Serb guards that it was the accused himself who had deprived these
persons of their lives. This is supported by material evidence as well, which the trial panel
fails 10 mention at all. Everything mentioned above indicates that the trial panel was
supcrficial in analyzing some of the picces of evidence and it failed to link all
aforementioned evidence, which resulted in facts of the case being erroncously cstablished,
and also in the erroneous application of substantive law.

,As regards the acquittal section of the Verdict, the Prosccution submits that here too there is

-1

- . a case of the erroneously established facts of the case, which resulted in the violation of the

provisions of the BiH Criminal Code. Commenting on the analysis of the reasoning of thal
section of the Verdict, the appeal points out that the arguments of the Trial Pancl obviously
represent grounds for appeal referred 1o in Anicle 299 (1) and Article 298 (d) of the BiH
CPC, given thai, at the main hearing, a witness deposition was read out (the witness had
passed away in the meantime), the Panel found that it could not be inferred that it was a case
of the killing committed by the accused, and presented their position according 1o which the
Findings and the Opinion by the cxpert witness lijas Dobrada itsell gave rise 10 cerain
dilemmas and questions about the stalement of the witness, which could have been resolved
only by the witness, who was supposed to be heard in the course of the trial. Given that the
witness had passed away, the position was taken that a deposition which was not subjected
to authentication at thc main hearing could not be used to the extent so as to base the verdict
fully or in its decisive pan on i1. Contrary 1o such position taken in the contested Verdict,
the appeal submits that such inference gives rise to a series of dilemmas resulling from the
insufficient and incomplete analysis of the witness testimonies and other evidence. Namcly,
‘when all witness testimonies are analyzed and linked, espccially testimonies of Esel

be inferred that the accused deprived Mr. and Mrs, Hod2ié of their lives. In addition 1o that,
the appeal submits that the Verdict erroneously interprets the jurisprudence of the European
Court relative to the use of depositions which have not been subjected 1o authentication at
the main hearing, because an exception from the direct examination of a witness at the main
hearing, under certain circumstances, is in accordance with the European Convention, and
does not represent a violation of the right 10 a defense. The Defense had a possibility 1o
present evidence that would challenge the statement of the witness who had passced away
and whose deposition was read out at the main hearing, and this statement is not the only
piece of cvidence on which Count 3 of the Indictment is based. Given the fact that the
defense (ailed 1o proffer a single picce of evidence to challenge this witness statcment, and
also given the fact that the key portion of his deposition is supported by testimonics of
witnesses who support his allegations, this case differs from the jurisprudence the first-
instance panel refers 10 and i1 justifies the application of the exception from direct
testimony. Furthermore, the appeal states that the Trizl Pane! failed 10 give any rcasons
whatsoever as to why they acquitied the accused of the charges of abuse of $igié Hamid,

3 }\;hich in return resulted in the violation of the provisions of the criminal procedure.

oo e

As regards the ruling on the sanction, the Prosecution submits that the sanction is too lenient
given the numerous aggravating circumstances mentioned in the reasoning of the Verdict,
therefore, the purpose of punishment has not been met, primarily given the discgmi
intent of the accused, as well as the continuous suflering he inflicted upon 1

‘

Kroljice Jelene br. 88, 71 000 Sorajevo, Bosna i Hercegovina, Tek: 033 707 100, Faks: 033 7
Kpasuue Jenene Gp. 88, 71 000 Capajeso, Bocna u Xepuerosuna, Ten: 033 707 100, Gaxc: 0



T

et the

the Bosniak popuiation, which will remain lasting both in physical and psychologiéﬁl'égp&f '
in thosc people. Bearing in mind everything mentioned above, cspecially the fact that.the -
accused, according to the Prosecution, is also responsible for Count 3 of the Indictment, as
well as for the deprivation of lives of those 5 persons mentioned under Count 1 of the
Indiciment, this represents sufficient grounds 1o impose upon the accused a more severe
sanction than the one that has been imposed by the first-instance Verdict, that being the
sanction of a long term imprisonment. -

In his response to the appeal filed by the Prosccution, the Defense Counsel for the accused
Dragan Damjanovi¢ moves the Court to deny the appeal as unfounded. L

At the Appellate Panel session held on 13 Junc 2007 in accordance with Anicle 304 of the
BiH CPC, both parties made short prescntations of their appeals and maintained their
presented allegations and motions in their entircty. :

. P L
Having reviewed the contested Verdict within the scope of the averments made .in_the.

appeals, the Appellate Panel ruled as set forth in the operative provision herein fqg'_jlj@
following reasons: et

In reference o the convicting scction of the first-instance Verdict, the Appellate Panel is

satisfied that, based on the results of the cvidence presented at the main hearing and the

facts established on that basis, referred 10 in the Reasoning of the Verdict, the first-instance

court established beyond reasonable doubt that the accused Dragan Damjanovi¢ has

committed the crimes described under Scctions !, 2 and 4 through 7 of the operative
provision of the Verdict, that they were correct in finding that the described acts include all

legal clements of the criminal offense of Crimes against Humanity under Anrticle 172 (1) (a),

(0, (), (h), (i) and (k) of the BiH CC, of which he was correctly found guiliy.

Therefore, the Appellate Panel finds that the averments made in the appeal filed by gh.c-
accused through his Defense Counsel according to which the first-instance court
erroneously established the facts of this case are unfounded.

Following the averments of the appeal organized according to the scctions of the operative
provision of the Verdict, with respect 1o Section 1 of the operative provision of the Vetdict,
this Panel is satisficd that, having correctly cvaluated key evidence — testimonics of
witnesses (eyewitnesses), the first-instance court cstablished in a correct and reliable
manner thai the accused had commitied the acts described in more details in the operative
provision of the Verdict, and this Panel supponts such infcrence in its cntirety. The
testimonies of the said witnesses fully correspond 1o one another with respect to the acts of
the accused and his involvement in the perpetration of the criminal offense, therefore, this
Panel too finds that such testimonies are clear, ¢redible and authentic and that they. fully
support the facts established in this scction of the Verdict. The examined witnesses —
cyewitnesses Mensur Pandzi¢, Fikret 18¢eri¢, Zejnil Muharemovié¢, Muhamed Ruhotina and
Zijad Sabanovi¢ all testified that the accused had singled out five persons (rom a group of
prisoners and put them back on the truck and had driven away with them in the direction of
Golo brdo in order to have these five persons burry a horse. In addition to the things
mentioned above, witness Ruhotina Muhamed testified that they had been told by the
accused Damjanovi¢ that they were being taken to burry “a horse killed b aEiRl: and if,
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at the same time, we take into consideration the testimonies of the Defense witnesses
Kutla¢a Branislav and Sikirad Ognjen, who both stated that, on one occasion, while they had
been on the frontline, a horse had been killed by an anti-personnel mine when it had strayed
into a mine field separating the two enemy frontlines, and also that witness Sikirad stated
that he had seen the Commander send the accused Damjanovié to bring several prisoners to
bury the horse, all of the things mentioned above clearly indicate that the first-instance
Panel was correct when they inferred that it was the accused himself who ook the five
prisoners in the direction of the mincfield where they were expected to bury the killed horse
(committed the criminal offence in the exact manner as stated in the firsi-insiance Verdict).

In reference to the circumstances surrounding the establishing of the intent on the part of the
accused, which are objected by the Defense Counsel for the accused in his appeal, the first-
instance court bascs the fact they cstablished on the presented evidence, primarily
testimonics of the witnesscs mentioned above, which have been found 10 be true and

;. authentic by this Coun as well. The criminal offence under Article 172 (1) (k) is committed

if the perpetrator acted with the intention to inflict greal suffering or scrious injury 10 body
or 1o physical or mental health. Given the fact that the accused forced them to go inlo a
minefield on the froniline, thus putting them in a life-threatening situation and causing in
them significant anxicly and fear due 10 the greal probability that the accomplishment of
that task could result in their death, this centainly indicates the intent of the accused to inflict
upon the (ive prisoners great suffering as is correctly inferred by the firsi-insiance coun,
therefore the averment made in the appeal and directed towards the establishment of non-
existence of the intent on the pant of the accused is entirely unfounded. The facts that the
first-instance court established beyond reasonable doubt with respect to Section | of the
Verdict, do not create any confusion about the portion of this Count as it was described in
the Indictment, and of which the accused has been acquitted, because the court was unable
10 cstablish beyond reasonable doubt that the accused also deprived these five persons of
their lives, which is why this charge against the accused has been adjusted 1o the presented
evidence. The reason for this being the fact that the acts of the accused as cstablished by the
first-instance court in themselves represent elements of the criminal offence of Crimes
against Humanity under Article 172 (1) (k) of the BiH CC. The objection pertaining to the

" exact lime of perpetration, which in the operative part of the first-instance Verdict was

identified as July 1992, whereas according to the specified Indictment, the cvidentiary
results and the Reasoning of the Verdict it transpires that the time is 23 June 1992, is well-
founded; however, this obvious omission by the first-instance court is not of such o naturc
(we are talking about a small 1emporal difference here) so as 10 make the Verdict
incomprehensible, nor contradictory 10 the extent that it would constilute an essential
violation of such an intensity so as to bring about its revocation. 1t should be noted here that
the crime in question is not subject 10 the siatute of limitations, so that this fact does not
afTect the possibility of prosecuting the accused either.

The averments of the appeal directed against Section 2 of the convicling pant of the
operative provision of the Verdict are unfounded. Namely, the testimonies of witnesses
Ramiza Kolar and Salko Kolar are in essence identical and consistent when they speak
about the manner in which Salihovi¢ Bekir and Bajramovi¢ Muharem were taken, and about
the role that the accused Damjanovi¢ played in their taking. Contrary to the positions

. presented in the appeal, this Panel finds that the first-instance coun provided a perfecily
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clear, logical and convincing reasoning as to why they accepted the testimonies of the said
wilnesses in their entirety, which this coun finds acceptable as well.

References to material evidence made in the appeal, that evidence being the Commission
Repont dated 14 March 2006, are groundless, given the fact that this Report reprcscm_s a
document compiled on the basis of information collecied from various and unchecked
sources and therefore it cannot represent reliable cvidence, whereas, contrary 1o that, the
testimony of witness Kolar Ramiza, who is the eyewiiness to the 1aking itself, and "lh}:f_
testimony of witness Kolar Salko, which in all essential facts is identical to the testimony of
Kolar Ramiza, both of which have been carefully cvaluated by the cour, in their entirety
constitute a logical unity and lead 10 the inference that the accused Damjanovié, at the time
and in the place specified in the operative provision of the contested Verdict, togeihiér with'a
person who went by the nicknamc Mico detnik, took Salihovié Bekir and Bajiamodic
Muharem in an unknown direction, and they remain unaccounted for ever since
Furthermore, the first-instance court correctly evaluated the testimony of Jovo Kuburié, not
basing their ruling on his circumstantial knowledge of the incident itself and yet attributing
it the significance of test evidence supporting the testimonies of direct wilnesses according
to which the 1aking did take place and that it was done by the accused himself.

With reference 10 Scction 4 of the operative provision of the Verdict, the averments made in
the appeal according 10 which the injury sustained by the injured party Abaz Mujo qualifies
as a light bodily injury are unfounded, given that the gravity of a bodily injury in this
particular case cannot represent a crilerion for the exisience of this criminal offence. As the
first-instance court correctly inferred, the fact that the victim did not fecl physical pain at
the time when the injury was inflicted represents a clear indication of the severity of
cmotiona) pain and fear caused by the threal made against the victim's wife and children.
‘The averments of the appeal according 10 which other eyewitnesses have not been heard
cannot be accepted given that the first-instance panel did not have a single reason not 10
give credence to the witness-victim Abaz Mujo, whose testimony is clear, consisieni’and
has in no way been challenged, and has therefore been accepted as authentic with ri:sp'c_g::t 16
the fact that he, while a detainee at Planjina kuéa /Planjo’s House/, was cut en the face by
the accused who used a knife to engrave a cross in the form of a cut running down his nosc
and above his cyebrows, while the blood from the wounds ran down his face and imo a food
plate, whercupon the accused forced him 1o eat all that food soaked with blood. This
testimony has been supported by evidence given by a medical expen wilness aboul the
existence of the injury, which the Panel could sce for themselves, because the victim stili
has the scar on his face. Al of the above undoubtedly indicaies that the first-instance panel
corrccily inferred that the accused commitied the erimes inflicting thus upon the victim not
only physical pain, but also long-term mental suffering, given that this injury and
humiliation brandished him for life because of the scar which will incvitably stand as a
reminder of the trauma hc suffered, therefore the accused undoubtedly did commit the
criminal offence with which he is charged under this count. '

With regard to the factual finding under Section 5 of the operative pan of the Verdicy, the

Appeliate Panel is satisficd that the first-instance Verdict provides an overall and exhaustive

analysis of testimonies of witnesses who testified 1o the circumstances under this*Section,

and therefore drew a valid conclusion which this Panel finds fully accepiable. To wit, from

the consistent tcstimonies to the criminal activities of the Accused by \u\'i'u).e_;;sssszaib
]
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" "KodZaga and Nafila Kod2aga it transpires thal this very Accused came together with Ziko

Crmogorac and Zoran Berovi¢ 10 the house of Taib and Nafila Kod2aga, requesting them 1o

-hand over money and gold and beating them with riflcs and pistols, afier which the Accused

took the wilness Nafila KodZaga 1o another room where he raped her. The aforementioned
wilnesses provided a detail and clear description of the incident, and the first-instance Pancl
legitimately evatuated them as objective and consistent and found their testimonics reliable,
atl the morc because both witnesses identified the Accused in the courtroom. This Pane! is
satisficd that in her testimony, the witness gave a precise, very convincing and credible
description of the manner in which she was taken 10 the room, ordered by the Accused 10
take her clothes off and thereupon raped by the Accused, during which time she was afraid
for her own and her husband’s life; this testimony is fully corroborated by 1he testimony of
Taib KodZzaga and extensively reasoned in the challenged Verdict. The appeal arguments
refer to the statement of the injured party that the Accused had not taken his clothes ofT, are
not worth an extensive consideration because the very [act that the Accused did not 1ake his
clothes off docs not nccessarily mean that the rape did not happen. Furthermore, the fact
that the injured party did not talk to anyone about the rape other than her husband is easily
understandable if we bear in mind the circumstances at that time and that a very siressful

* and traumatic incident is at issuc here, with a strong impact regardless of the time flow.
- Besides, in the patriarchal community, in which the injured party has lived, the rape is

regarded as a disgrace for the victim herself; furthermore, bearing in mind that cverything
took place in the presence of her husband it is compicicly undersiandable as to why the
injured party did not talk about it before.

With regard 10 Section 6 of the opcrative part of the Verdicl, this Panel is satisficd that the
first-instance Panel extensively evaluated the evidence regarding the intolcrable conduct of
the Accused toward persons who were imprisoned in the camp (io which the following
persons testified: Eset Muradevi¢, Isenaj lsmet, Bego Selimovié, Izet (son of Huso) Schi¢,
Izet (son of Hasan) Schi¢, Safet Boréak, Omer Cerimagi¢, Refik Beslija, Fikret Siréo, Suad
Masnopila, Safct Celik, Mustafa Handzi¢, Zahid Sehi¢, Safet Mulavdi¢, Bego Mulavdié)
and correctly concluded that the actions of the Accused constituted the criminal offence of
Crimes against Humanity under Article 172 (1) (h) of the CC of BiH as charged. This Panel
is salisfied that the first-instance Panel correctly evaluated the key evidence — iestimonies of
the eye-witnesses (injured parties) and correcily and reliably found that the Accusced
commitied 1he actions described under this section of the operative parnt of the Verdict. The

.testimonics of the said witnesses are not identical but they are consistent in the part of the
" Accused's conduct and his participation in the criminal offence al issue and, therefore, this

Pance! fully accepts the position of the first-instance Pancl with regard to the credibitity and
the authenticity of the said testimonics based on which it was correctly found that there
existed a basic element of this criminal ofTence, that is, the existence of the discriminatory
approach of the Accused towards the prisoners in Planjo’s house. The first-instance Panel
corrcctly cvaluated the fact that the prisoners were Bosniaks, who were the only ones taken
to perform forced labour, exposed to inhumane and degrading treatment, beaten up,
insulted, humiliated, in which thc Accused stood out and which was confirmed by all
examined wilnesses — viclims who were imprisoned at that time in Planjo’s house.

Bearing in mind the indisputably determined actions of the Accused, it is
second requirement for the existence of the charged criminal offence has bee
that is, the discriminatory action or failure 1o act, which deprived or violal
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fundamental rights defincd in international customary or contract law, which was correctly
found by the first-instance Pancl. The aclions of Accused Dragan Damjanovi¢ towards
prisoners constituted the violation of the fundameniat and generally accepted human righlé;
the right 10 life, the right of a person not 1o be arbitrarily dctained, that a person must noi b¢
kept in slavery and exposed 10 torture, which are the rights guaranteed by all international
human rights agrecments, starting with the Universal Declaration of Human Rights and also
recognised by international customary law; thus, this Panc) accepts the conclusion of the
first-instance Panel in its entirety. el

il
‘The insistcnce by the appeal on the difTerence between the terms “mistreated” and “hed(
not of substantial imporiance for the existence of this criminal offence, all the more becaddé
the challenged Verdict clearly and extensively explains the way the Accused’ treated
prisoners, beat them, insulted them, forced them to sing Serb nationalistic songs simply
because they belonged to another ethnicity or religion, all of which contains clements of the
criminal offence under Anicle 172 (1) (h) of the CC of BiH, that is, represents an act of
perscculion on national, ethnic and rcligious grounds, which is impermissibie not onty
under the criminal legislation of Bosnia and Herzegovina but also under iniernational law.

[ 9]

With regard 10 Scction 7 of the operative part of the Verdict, this Panel is satisfied ‘that,
based on the presented cvidence, the first-instance Pencl found beyond reasonable doubt
that Accused Dragan Damjanovi¢ indeed committed the criminal offence as charged, which
is why the appcal that pertains to this pan cannot be granicd. By cvaluating the testimonies
of examined witnesses Bego Selimovié, Taib Dogo, Zahid $ehi¢, Hasim Dzanko and Hurem
Munti¢, the first-instance Panel indisputably found that the Accused continuously tonured
the imprisoned professor Zahid Barutija due to which the latier was completely phys_if::h';!f,:
exhausicd and cventually deprived of lifc. This account is corroborated by NUMErous,
consisient and credible testimonies which do not leave room for the least suspicion ifi'the
actions of the Accused towards this prisoner, whereas the defence appeal in this pan does
not depreciatc the arguments put forward in the conclusion of the firsi-instance Panel.

The first-instance Panel provided sufficient reasons for such factual finding and, therefore,
the chalienged Verdict does not have any flaw in this aspect. To wit, all examined wilnesses
contend that the Accused treated the imprisoned professor Zahid Barutija in an inhumane
manner. Witness Bego Selimovié is particularly clear and convincing when describing the
way in which the Accuscd incised a cross on Barutija’s forehead using a bayonet, while
Barutija lied exhausted on the ground, all muddy and wet (the existence of the cross of. -
professor Barudija's forchead was also confirmed by witness Taib Pogo), and in such
condition lefi him lying in the snow for quitc a long time, which was also confirmed by
witnesses Hadim D2anko and Hurem Murti¢. Witness Bego Sclimovié and witness Taib
Pogo consistcntly state that it was cxactly Accused Damjanovi¢ who look professor
Barutija out of the house of Rajko Bunjevac, following which Barudija never returned to
the house, and not long thereafter was his body found in the vicinity of the house, which
was also confirmed by witness Hurem Murti¢ and witncss Hadim D2anko. The testimonices
of these witnesses were also confirmed by the Report on exchange by the State Commission
for Exchange of Prisoners of War, which reads that the body of Barutija was excha
the record was made of a violent death and the lefl templc trauma. By reac
‘tonclusions, finding an interrelation between the testimonies of the said
cvaluating the factual circumstances in their entirety, the Panel is satisfied
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