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IN THE NAME OF BOSNIA AND HERZEGOVINA

The Court of Bosnia and Herzegovi na, i n the
Presiding Judge, and Judges Shireen Avis Fisher and Paul MelchioaBakrithe Members

of the Panel, in the criminal case against the accMikdlin Stevanovi for the crime of

Genocide referred to in Article 171 of the Criminal Code of Bt (of BiH), deciding upon

the Indictment of the P-R519/65datedd2 Hesemtidf2005c e o f
amended in the course of the main trial and confirmed on 9 July 2008, following a public

main trial that was partly closed to the public, in the presence of the Prosecutors of the
Prosecutor 0s Of f i ce waif HongilpHand ther AccusBMiladini and
St e v aandhisDdfenseCounselsSt oj an Vasi [ ,falowihg eCdelloexatiokir u ni |
and voting session on 29 July 2008, publicly issues and pronounces the following

VERDICT
THE ACCUSED:
MI LADI N STEV AN 6 Wiloir and Staka, born5 August 1966 n Br egani ,
Srebrenica Municipality, residing ig , of € ethnicity, citizen ofé , police officer by
profession,married, father of two, low incomeyith no previous conviction, no other
criminal proceedings areepding against him
IS ACQUITTED OF THE CHARGES

Inasmuch as:

in his capacity o special police officeof the 39 Skelani Platoon as a constituent element of

the 2?Gekovi i Speci alt oReltihee e ttasdChvimemdeégof St up a
the2Gekovi I i Speci al Pol i ce DMitlaecrhknoe nT r iwfhu ncahy
Commander of the3Skelani Platoorf the 7°Ge kovi | i Speci aWhicRol i ce

he commandedindP et ar  Mil terkswvainid,ar RadovanovVelibor SI obo
Maksi movil, Dragi ga Gi vasspeaal doliceaofficers Bithia thé s | a v

same PlatoorandBranoD ¢ i asialspecial police officer inth8Z3e k o v i | i Speci al
Detachmentand Mi | ovan Matil as a me mkaéereinaffe: t he A

VRS), as knowing participants in the joint criminal enterprinegthe period from 10 July to

19 July 1995during which the VRS andhe Ministry of the Interior (hereinafteMUP)

carried out a widespread and systematic attack againstahmers of Bosniak people inside

the UN protected area of Srebrenica, with the common purpose and plan to exterminate in
part a group of Bosniak people by means of forced transfer of women and children from the
Safe Areaand by organized and systematipttaie and killing of Bosniak men by summary
executions by firing squadall the Accused, acting individually or together with other
participants in the joint criminal enterprisggving had the knowledge of the plan, on 12 and

13 July 1995 were deployedoalg the Bratunaé Mi | i | i road, on the se
bet ween villages Kravica anidcludng a sectibniof theMuni ¢
road near the warehouse of the Farming Cooperative Krawimdertook the following

actions:

a) secured th road anatlosed and opened it for traffic followirige planto forcibly
transfer about 28housand Bosniakvomen, children and elderly who, dueféar,
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terror, active threat andjuriesinflicted by members of VRS and MUP, crammed
onto the buses anducks, had to leave the safety zone;

b) on 13 July 1995¢conducted security operations such as reconnaissance and armed
attacks with tanksPragas, antiaircraft guns and other infantry weapons on the
column of Bosniaks in the areabove Kamenica, in the vicinity of the
aforementionedection of the roadorcing Bosniak men to surrender;

c) On the same day secured the road by patrolling the road and laying ambushes, or
otherwise intercepting members of the column of Bosniaks trying to reach the
territory under the control of the Army of RBiH, and participated in the capture
and detention of several thousand Bosniaks from the column by encouraging and
deceiving them to surrender by making false promises, and when they did,
stripped all the detainees ofeih money and other valuables and ordered them to
discard their food, clothes and everything else they were carrying in thejr bags

d On the same day, conducted security dut
Bratunac Municipality, where they were deiiag several thousands of captured
men separating some of them, and then between 20 and 30 of them were singled
out and handed over to the unknown members of the VRS who took them in a
truck and they have been missing ever since; at least one capturgdnyanmnwas
executed on the meadow, from which they boarded Bosniak male prisoners on
buses and transported them from there to the sites designated for detention and
execution, including the warehouse of the Kravica Farming Cooperative

e) on the same dayonductedon buses anth a columnmore than one thousand
capturedBosniak male prisonerand detained them in the warehouse of the
Kravica Farming Cooperative where in the early evening hours, in the presence of
the accused Mil og &¢t menaere killadinehe folowirgr ity

manner : t he accused Mi |l enko Trifunovil
Radovanovi I, Mi |l adin Stevanovil, Petar
Maksi movil, Dragiga Givanovil, des;red f
Brano Dginii threw hand grenades at the

wrist watches, money, and gold from the captured Bosniakswad filling
ammunition clips used for the execution of the detainees

Therefore,

with the plan todestroy in part a national, ethnic and religious group of Bosniaks, he killed
members of the group of Bosniak peogad inflicted serious bodily and mental wounds on
the population of Srebrenica both men and womernnbsy, alia, separating ablbodied nen

from their families and forcibly transferring the population from their homes to the area
outside Republika Srpska

Whereby
TheACCUSED Mi | ad iasacdperpetraion, oominiftedy his actshe criminal

offence of Genocide violation of Article 171of the CC of BiH in conjunction with Article
29 and180(1) of the CCof BiH;
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Pursuant to Article 1%1) of the CPCof BiH, the Accusedis relieved of the duty to
reimburse the costs of the criminal proceedings, and the costs shall therefore be paid from
withint he Court of Bi H&6s budget appropriations.

Pursuant to Article 198(2) of the CPC of Bitdeinjured parties, withesS1 and witness S2,

and members of the AssociatiorMovement of the Mothers of the Enclaves of Sraloa
and Gepa are instructed to take civil action
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REASONING

|. PROCEDURAL HISTORY

The Indictment of the Prosecutor's Office of BiH No.-RE-10/05 of 12 December 2005,
confirmed on 19 December 2005, chargjeel AccusedViladin Stevanovli, together with 10
otheraccused personwith having committed the criminal offence of Genocide punishable
under Article 171 of the Criminal Code of Bosnia and Herzegovina.

The Indictment alleged that the Accuséalyetherwith other members of the'2Ge k o v i | i
Detachmentas a knowing participant of a criminal enterprise, conducted a widespread and
systematic attack on the Bosniak population in the UN Safe Area of Srebrenica, with a
common goal and plan to partially eraatie a group of Bosniak people by expelling women

and children from the Safe Area, and to systematically capture and execute by shooting
Bosniak men in an organized manner, and that they acted individually and together with other
participants, being award the plan. The Accused are specifically charged thatand 13
July 1995, they were positioned along the
BratunaeMi | i | i on the section between Kravica
there following the plan of the forcible transfer of aro@dJ000 women, children and elderly
Bosniaks, and that on 13 July 1995, they conducted reconnaissance and armed attacks with
heavy weapons and artillery on the column of Bosniaks in the area of Kamenica, forcing
them to surrender, and that on the same ti@y secured the road and participated in
capturing and taking prisoner several thousand Bosniaks from the column, and that they held
more than a thousand of Bosniaks on the S
same day to the Kravica Farming Comgisve Warehouse and killed in early evening hours in

the presence of the Accused Stupt.the Accused except forBrald gi ni | and Mi

roa
ar

an

Mat i i were shooting at the prisoners, Dgini

Mi |l ovan Mat ilipswitaasnmunition dsedtar killing the prisoners.

On 24 June 2008, the Prosecutor's Office of BiH filed the Amended Indictment, which the
Court accepted. The Indictment was amended in Part (e), where it is statedythaerhe
charged with kilingmost of the prisoners in the warehouse, caused severe physical and
mental injuries to the residents of Srebrenica, separatingbaldied men from their families

and transferred them from their homes to areas outside Republika Srpska.

On 21 May 2008, théPanel, pursuant to Article 26 of the CPC of BiH, separated the
proceedings against the Accudddadin Stevanoui , whi ch were compl et
a separate verdiaasreached irthis case relative to other accused persons as chargéd.
separa decision was rendered on this, which is referred to with all other procedural
decisions in the attached Annex B, which is an integral part of this Verdict. As these are the
procedural decisions rendered in the course of the trial, the lawfulnesseotidtesions may

be contested by an appeal from the Verdict, thus the Panel decided to separate the procedural

decisions in the Annex for their easy referentae Panel hereby notes that thpsecedural
decisionswere rendered at the time of the jointqmeedings against allc&used charged by
the single Indictment, therefore, thgs®cedural decisiondo not only refer to the écused
Mi | adi n Sutéalbancased persons charged together in the single Indictment.
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In the closing argument thed¥ecution stated that based on the presented evidence it may be
concluded beyond reasonable doubt tthet Accused were responsible for the criminal
offence with which they were charged. The Prosecution proposed that the Court find the
Accused quilty of hBving committed the criminal offence of Genocide punishable under
Article 171 of the CC of BiH. The Prosecution also requested that the Accused be sentenced
to the maximum longerm imprisonment of 45 years.

In the closing argumentshe Deferse for the Accusedst at ed t hat t he P
allegations had not been proven regarding the Accummtithe Deferse proposed thats

client be acquitted of chargeddaving in mind the abundance of the material, all relevant
objections regarding particular chasgeill be referred to below and explained through the
appropriate and related faand conclusions of the Panel.

In addition, due to the large number of exhibits presented andaferreference in the
reasoning, the Panel decided to list all the pregkexhibits in Annex A, whicls an integral
part of this Verdict.

Having carefully and knowingly considered pieces of evidence separately and in their mutual

connection with other presented pieces of evidence, and taking into account the principle of
free evaluation of evidence, the Panel decided as stated in the operative part of the Verdict for
the following reasons.
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|l. GENERAL CONSIDERATIONS OF EVIDENCE

A. Generally

The Panel grounded it®rdicton several key pieces of eence, including theestimony and
statements of S4, and t h¢hewvsitheasts@ the detersse for f Pet
the Accused.

In addition, assessment of the credibility of the witnesses and the facts to which they testified
was a major challenge for the Pankllowever, this is the challenge that always faces the trier

of fact. The Panel consists of three experienced judges who have among them several
decades of practice in separating fact from falsehood. The Panel sat on and lived with this
case for over twgears, and observed first hand the witnesses, deareanagrtheir tone of

voice, their attitude, their physical and emotional reactions to the questions, their nonverbal
conduct in relation to the parties and counsel, and the atmosphere within whidateey

their testimony. The Panel was always mindful that this case presented factors which made
credibility decisions more difficult and was always aware that because of the seriousness of
the charges, those assessments had to be made with diligence.

Prior to severing theproceedings against the céused Miladin Stevanodi from the
proceedings againsMi | o ¢ St upar -KR-0504) ardhdarng the( single
proceedings,he Panel heari2 witnesses called by the Prosecution &fddvitnesses called

by thedefenseas well as @vitnesses called by the Panéllany of theseavitnesses testified

about the same incidents or facts, which each saw or heard from a different physical, mental
and sometimes chronological perspective. Rarely did two witnesses to the same event
perceive that event identically, or relate it verballgha same way. The Panel evaluated the
credibility of the testimony of each witness, first by presuming that each witness intended to
tell the truth. Where it was possible to reconcile the testimony of various witnesses, the Panel
attempted to do so. Wéhe such reconciliation was impossible, the Panel assessed the
testimony of each, first in terms of the likelihood that the differences were the result of honest
mistakes in recollection or percepti@nd then in terms of the likelihood that the withegs w
consciously attempting to mislead the Panel.

Some witnesses the Panel found to be both honest and reliable, often at some personal cost to
the witness. The Panel found that some witnesses, though honest, were nonetheless
unreliable regarding certaiportions of their testimony because of limitations in their
perceptions and memories, or because of biasesdffieated their conclusions about the
meaning of what they saw or heard. However, those same witnesses were also found by the
Panel to have accately perceived, remembered and reported other facts. The Panel found
that other withesses were not honest regarding certain portions of their testimony, either for
reasons having to do with their own selferest, because of friendship or loyalty t@ th
Accused, or because they wanted to affect the outcome of the proceedings. However, those
same witnesses were also found by the Panel to be honest and accurate in reporting other
facts, sometimes because they were unaware of the significance of tbe lf@cause they

were unable to successfully maintain the fabrication. In reaching these findings, the Panel
observed the manner armtémeanorof the witnesses when testifying, tested the internal
consistency of their evidence as given on the stand andan gtatements, and evaluated

their ability to respond to difficult questions. The Panel examined the facts about which each
witness gave testimony and compared them with the facts established by other withesses and
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the admitteddocumentaryevidence in ader to determine whether they were corroborated or
contradicted by other evidence in the case.

Ultimately, the Panel found that even witnesses who were not reliable or truthful about some
portions of their testimony were reliable and truthful about ofaets about which they

testified. Therefore, the Panel concluded that it would neither serve the interests of justice

nor meet the obligation to freely evaluate evidence and find the truth, if it disregarded all of

the evidence given by witnesses who gg@ome unreliable testimony. Rather, unreliability

of the witness as to some of the testimony was a factor to be considered when determining
the accuracy of the remaining testimony. The Panel therefore assessed the reliability and
honesty of each witnessd, in that context, calculated the reliability and truthfulness of each

fact that witness reported. In short, for several withesses, the Panel believed some of the
witnessbés testimony without necessarily beli

B. Credibility of S4

1. Plea Agreements and Immunity Generally

Before analyzing the credibility of the specific evidence provided by wit8dsg will be

useful to first address an initial issue of general concern, namely the use and value of
evidence provided by witnesses tegtiff pursuant to a plea agreement or grant of
immunity*

It is indisputable, in accordance with the principle of the free evaluation of evidence as
enshrined in Article 15 of the CPC of BiH, that such evidence may be used in criminal
proceedingd. The mae crucial question is how the trier of fact must approach such
evidence. What issues must the Panel, as a matter of law, consider when evaluating such
evidence? Similarly, what uses may the Panel, as a matter of law, make or not make of such
evidence?

The Panel ds f undament alllevidenod is stpted in Article 281(2) of r e s
the CPC of Bi H: AnThe Court is obligated to
and its correspondence with the rest of the evidence and, based horevaligation, to
conclude whether the fact(s) have been prove
fundamental obligation follows from the right of an accused to a fair trial as guaranteed in
Article 11 (3) of the Constitution of Bosnia and Hegovina and Article 6 of the European
Convention on Human Right&furopean Conventiai.®

The Constitutional Court has clarified that evidence provided by witnesses testifying pursuant
to a plea agreement or grant of immunity is subject to the samgastia no stricter and no
more lenient. Simply, with respect to evidence provided by witnesses testifying pursuant to a

! The Panel notes that the witness S4 had not, as of the date of his testimony in these proceedings, in fact
concluded a plea agreement with the Prosecutords Of fi
Office freely admitted, thearties were in the process of signing such an agreement and expected to do so in the
near future. Mor eover, witness Marko Al eksil gave ¢
with the Pr o SesExhilitod4d, ©480end G5€ e .

’Se e ,MP-661/04 (Const. Ct. of BiH), Decision on Admissibility and Merits, 22 April 2005.

%1d., para. 30.See alsBranka KolarMi j a t A®P-1262/06 (Const. Ct. of BiH), Decision on Admissibility

and Merits, 23 December 2007, paras-336 Hazim Vikalo, AP-3189/06 (Const. Ct. of BiH), Decision on
Admissibility and Merits, 23 May 2007, paras-36.
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plea agreement or grant of immunity, there is neither a presumption of unreliability nor a
presumption of truthfulness. The Constiiui al Court 6s concl usi on sh

However, when obtaining evidence in such a manner [by means of plea
agreements], that,igvhen providing testimonies by exercise of this institute in

a country with continental legal system, as Bosnia Hedzegovina, it is
necessary to apply other, fundamental principles of the criminal legislation to
such kind of evidengesuchas solicit and conscientious evaluation of evidence

in isolation and in connection with each other and prindipléubio pro reo

As already stated, by applying the principle of free evaluation of evidence, the
courts cannoé priori attach greater value to such an evidence because it was
obtained on the basis @ih agreement on confession of his guilt concluded
with a witness whowas previously accusedf the sameoffense On the
contrary, the courts have to evaluate this evidence in the same manner and
based on the same rules prescribed under the Law for any other presented
evidence, i.e. in isolation and in connection with ottdence, and bring all
presented evidence in logical relatitn

In that proceeding, on the basis of the facts before it, the Constitutional Court was primarily
concerned with what appeared to be an assumption on the part of the Basic Court that such
evidence could necessarily be presumed to be more reliable than other testimony. As the
Constitutional Court noted, no such presumption was permissible under the law.

However, the Constitutional Court further expressly rejected any suggestion that evidence
provided by witnesses testifying pursuant to a plea agreement or grant of immunity should be
presumed unreliable, or discounted and subjected to a higher degree of scrutiny than other
evidence. As the Constituti omaéntiofed witndss st at e
[who testified pursuant to a plea agreement], even though such witnesses may often be
unreliable;it in itself is not a reason not to have faith in the statement of such wifiddgse

Panel must, of course, consider all facts beadngthe reliability of the witness when
analyzing the witnessod6s evidence and exercis
when considering any evidente.

The Constitutional Court also implicitly highlighted the manner in which evidence provided
by witnesses testifying pursuant to a plea agreement or grant of immunity can be used. In the
trial proceedings, the Basic Court had relied on the testimony of the witness testifying
pursuant to a plea agreement extensively and to a decisive extent.esliony of that
witness was the only evidence establishing that the applicant had committed the crime with
which he was charged. Additional evidence corroborated that testimony, but that
circumstantial evidence did not go to the essential facts on wheatonviction was baséd.

The Constitutional Court, however, only conc
conscientiously consider all the evidence and explain its reasbsimggesting that the Basic
Court arbitrarily convicted the app#ioti violatedt he appl i cant 6s ri ght t

the Constitutional Court did not consider the decisive use of evidence from a witness
testifying pursuant to a plea agreement or grant of immunity to be a violation of the right to a

M. (ecision, para. 38 (emphasis added).

®|d., para. 37 (emphasis added).

® See alsbduladhim Maktoyf — K32/G5 (Ct. of BiH), Second Instanderdict, 4 April 2006.
"1d., paras. 7, 9.
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fair trial. This is in accordance with the jurisprudence of the ECHR, which has singled out
evidence from withesses who the accused cannot confront as evidence that may not be relied

on to a decisive extent. So long as the accused can confront a witness ggstifgurant to a

pl ea agreement or grant of i mmunity, that wi
extent.

2. Discrepancies between Investigative Statements

Again, kefore considering the specific content®6 s st at ement s b&abed t est
useful to briefly address the broader issue of the discrepancies between the sdajaeat

on 18 April 2008 and his 22 May 2008 statement. The Panel, for the reasons explained
below, concludes that these discrepancies do not undermine thelityedilb4. In fact, as

noted below, an analysis of the similarities and discrepancies provides additional evidence
thatS4is a highly credible witness.

As the Defense for the Accusetbted during crosexamination, it is unquestionable that

there are @crepancies between the two statemé&atgave prior to his testimoniyn court

When first examined by the Prosecutor as a suspect on 8 April 2008, following his extradition

to BiH, S4exercised his right to remain silent and refused to provide a staterdewever,

on 18 April 2008 S4requested to provide a statement as a suspect in which he would answer
the Prosecutorodés questdddnnsdef Oduge ngo umadl efxic
idea of cooperation wi tdfapldaagrePments Enally,tomm226 s Of
May 2008,S4 gave another statement, this time as a witness subject to penalty for perjury.
S4was, however, granted immunity with respect to the statement, which would be used with
respect to himself solely for theiposes of negotiating a plea bargain and would not be used
against him in criminal proceedings if those negotiations failed.

While both the 18 April and 22 May statements are similar in many respects, particularly as
to the general pattern of eventsgt22 May statement is much more incriminating for the
Accused. In particular, the 22 May statement contains more information regarding the
knowledge and intent of the Accused prior to the events of 13 July 1995, as well as the acts of
all Accused on 13uly 1995 at the Kravica warehouse.

During crossexamination, defense counsdbr the Accused confronte®4 with these
inconsistencies and discrepancies between his 18 April statement and his 22 May statement.
When asked to explain, he testified that his 18 April statement, he was not being
completely honestS4 explained that he did not tell the whole truth and lied in his 18 April
statement because he did not want to incriminate himself. He further testified that after
giving that statement, headided to tell the full truth, which he did in the 22 May statement.

In response to a question from a Panel men®éstated that the 22 May statement was the
more accurate statement.

This is a credible and consistent explanation of the discreparetiesenS46 s 18 Apr i |
22 May investigative statements. Indeed, this is the exact pattern of events that is to be
expected when a suspect first gives a statement as a susheatg which he is under no
obligation to tell the truthi and then gives statement as a witnessluring which he is fully
obligated to tell the truth and subject to penalty for perjury. The facSthiéd during his

18 April statement does not undermine his credibility; it is his right as a suspexttell the
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truth. However, when questioned as a witness with the obligation to tell the $dutind so,
and then repeated his statement during his testimony before the Panel.

The Panel does not find credible the suggestions of defense counSzweas induced to lie

by the promise of a plea agreement. In particular, the Panel noté34that st at e men't
testimony do not fully support the Prosecut
guilt of Velibor Maksimovi and Dr a gGigwa n asvwell asthe Accugd Miladin

St e v a 184pvovided strong exculpatory evidence regarding these persons, and indeed his
testi mony severely undermined the Prosecuto
why S4would untruthfully incriminate the other Accused buthifully exonerate these three
Accused.

In addition, throughout the May 22 statement and his testimony before the Gdurt,
consistently noted those subjects about which he could not provide either full or direct
evidence, and he consistently refused tesgy hypothesize, or speculate about those subjects.
Many of these issues were of particular importance to the Prosecut®4 tastified only to

what he knew directly and could be sure of. Moreover, his manner of answering questions
demonstrated thdite was attempting to recall facts from his own memory; his testimony was
more complete with regard to some facts than others, he clarified what he had learned at the
relevant time and what he later learned, and he noted those facts about which he hislieved
memory was accurate but could not be sure. It was very clear from his testimdba irzest

not reciting a memorized version of the facts or offering memories as his own that had been
told to him by other persons.

In sum, theS40 s st at e mmony ae falyabnsistentswith the explanation tisat

was attempting to testify truthfully to the best of his ahilifthe content o546 s t est i mon
and the manner in which he gave it mirrored in almost every way what would be expected of

a credible wibess testifying to events 13 years in the past.

Accordingly, the Panel concludes that the discrepancies between the 18 April and 22 May
investigative statements do not raise doubts concerning the credibfdy of

3. Credibility of Facts

When it comego the issue of the quality of information provided by the witness S4, as to
whether it constitutes a reliable source of information which makes it decisive evidence in the
case on which the Panel may grouhd conclusion on guilt of thecgused, the Pah&nds

that the witness provided a detailed and comprehensive testimony.

Withess S4isnaddi t i onal witness for the Prosecut ol
the end of the evidentiapgroceedings It has been established that this witness coutd no
have been heard earlier, since he was not Wi

Before his testimony, the Panel had the opportunity to examine a large number of witnesses
for both the prosecution andhe defense including former members fothe 2" Ge k o v i | i
Detachment.In general, hese testimonies are basicatignsistentand complete, except for

the issue of the subject of the charges anddkponsibility of the AccusedTherefore, for
instance, all combat movements of the @btaent in the p&d from late June tonid-July

1995, aboutwhich witness S4 also testified, have been descriiradarly by all withesses

who were membersf that unit Furthermore, the testimony 8# about the Accusdekinga
member of th@"Ge k ovi | i andthed8cSketari Rlatoomas not been contested in
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this regard. Also, the testimomy S4is neither partial nor incompleteAlthough S4 gave
tegimony thatincriminates some & c u s e d , S 4was on the athter hamdawoyable

for the defensefor same Accused. For all that, at no point in time during his testimony did
this witness indicate that he had any private or any other interest whatsoever to put someone
in an unfavorableposition in comparison ih the position of some othercBused. The
sowndness of his testimony wherein he provides exculpatory information on the participation
of Ma k s i mo \Gii iv a aasdvelllasghe AccusedMiladin St e v a, is garticularly
emphasizedvhenanalyzedin the context of otheevidence adduced against théssused
persons against whom, notwithstanding the testimony of withess S4, the Panel found no
evidence orparticipation The Panel considered that this is one indication that the testimony
of this witness is especially objective.
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Il . SUMMARY OF EVENTS

A. Background and Summary of Events

The facts that have begmrovenbeyond reasonable doubt establish that there existed an
armed conflict i n BiH between the armed for
and the Army of theHB@publIThe¢ soi sbyipskblighéddx RB or r
Fact T1.

1. Preparation for Attack on Srebrenica

It follows from the ARevised Repor tkrivaja Mi | it
950 (AButl er Re226)rthatpduring tBexahmedbniflict an@ shortly after its
establishment in November 1992, the VRS launched the campaign to expel the Bosniak
population fromt he Bi r al , Gepa and Goragde areas. |
United Nations Security Council R easnodl uGe poan ¢
as safe areashatwere to be free from any armed attack or any other hostile action. The

Butler Report and the established facts also show that there was a VRS military plan to
reduce the Srebrenica encl ave Kevaa95dperations ol at e
and the Drina Corps was in charge of its implementation.

On 8 March 1995the Supreme Command of the Armed Forces of Republika Srpska issued a
document called Directive for Furt hlegt) Oper a
whi ch clearly el aborates on t he RS strate
Specifically,this Directive assigns the following task to the Drina Corps:

Completethe physical separation dbr ebr eni ca f ringmverGe p a, pr e
communication betweemdividuals inthe two enclaves. Bwgaily planned

and weltthought out combat operations, create an unbearable situation of total

insecurity with no hope of further survivaind life for the inhaditants of

Srebrenicmand Hepa

In part, the Directive also states the following:

The relevant State and military organs responsible for work with UNPROFOR
and humanitarian organizations shall, through the planned and unobtrusively
restrictive issuingof permits, reduce and limit the logistics support of
UNPROFOR to the enclaves and the supply of material resources to the
Muslim populations making them dependent on our good will while at the
same time avoiding condemnation by the international comgnugitd
international public opinion.

Established Facts T2, T5, T8, T9, T15, and T20 provide a general picture of the
developments in Srebrenica in Fi@95.

According to the Butler Report, the initial military operations against the Srebrenicaesafe ar
commenced on 31 May 1995.he Drina Corps launched tladar 95operation, whereupon

8 Established Fact T2.
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the forces of the UNPROFOR Dutch Battalion left chpoknt Echo,which was of strategic
importance to the VRS in terms of their future planned operation to take ovesricab

On 16 June 1995, the President of the Republ
0-273) to all institutions and population to have combat readiness in place and, in addition to

that, generaiobilizationwas also ordered. Also, on 10 July 198 Commander of the'l

Bratunac Light Infantry Brigade issued an order (Exhib26&7) on generainobilization of

persons who were engaged in the compulsory work service but were fit for military service.

On 2 July 1995, the theBommander of the Drin@o r p s , Maj or Gener al Mi
signed two orders in which he presented the plan for the attack on the enclave and ordered
various units of the Drina Corps to shift to the state of readiness for combat. The operation
wascodename Krivaja 95, as sated in the Butler Report.

Until 1995, the population in Srebrenica and the surrounding area specifically consisted of
Bosniaks who had fled to that area from the occupied territories, while until 10 July 1995,
Srebrenica and its surroundings were urbercontrol of the 2BDivision of the ARBIH.

Prior tg) its takeover by the Serb forces, the population of Srebrenica was about 40,000
people:

2. Attack on Srebrenica and Aftermath

The military takeover of Srebrenica was carried out by the VRS, aodhinenced on 6 July

1995 and lastethrough10 July 1995. This was also discussed in the Butler Report, which

stated that the military attack commenced early in the morning on that day with fire at the
positions held by the 38Division. The VRS took oer the Srebrenica safe area on 11 July

1995. A number of witnesses, both for the Defense and for the Prosecution, testified about

this fact, and Established Fact T20 also refers to that. The Panel also reviewed the Defense
evidence, more precisely, thetérim Combat Report of 11 July 1995, number 13/9 (Exhibit

O-1-30), stating that the 38Di vi si on of the #@AMuslim force:
Srebrenica taken over, presenting the decision on further activities whiatemalia, the
followingissaidi. . . [ P] roceed with the attack and t o
encl ave. o

The takeover of Srebrenica on 11 July resulted in the escape of Bosniaks from the town and

the surrounding villages, that is, in the gathering of about 25,000 womkdrechand the
elderlyintheUN base i n P oehfoundthat, at that tinme, aften the tdkeover of

the town by the VRSabout 15,000 Bosniaks, predominantly mikeft Srebrenica on 11 July

1995 and, in the evenignlg,l is ehte aodfifn gf rtohm oGugghn |
Kladanj and Tuzla, to the territory controlled by the ARBIH. Established Fact T32 also refers

to that situation.

Witnesses Hajr a MaotRobert Frankegaannd Niukhorlai (Si nanovi
aboutthegat hering of population in Potol ari and
uncertainty they had felt. Established Facts T33, T36, and T39 also refer to that situation.

Annex to fAReport on the Number of Missing23®nd Dead f
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Hajra Latil testified that she uatodheheawy husb
shelling by the VRS. They went to the UN ba
there. Before they | eft for Potolari, her
of f from the vill ages tmbfeakthaoggh and reach thedterrioyg nj a
controll ed by the ARBi H. Having arrived |
According tothe witness t her e wer e about 25,000 civilia

and children mainly. She also statbdt the VRS entered the UN base on 12 July 1995, and

that the night between 12 and 13 July was terrible, people were screaBosgianSerb

soldiers were moving through the crowd of people singling out men. She also stated that the
group included/oungmen too, ranging from 1gearold boys to young men up to the age of

30. She personally saw a soldier singling outL20men and taking them to a nearby house.

The next day, when she went to that house to fetch some water, she saw a number of
slaughterd men,amongwhom she recognized her neighbwano had been taken away in that

group. Her husband had also been singled out and taken away towards a house, where she
had seen he had to put down his bag. She testified that, after that, she never sabamer hu

again, up until the time when she identified his mortal remains in the subsequent victim
identification process. She further stated that the deportation of the population by the
BosnianSerb army, which took overontrol of the UN base, commenced @& July in the

evening and ended on 13 July. Thepdrtation was carried out by buses that mainly women

and children were allowed to board. The buses travelled dovBrétenad Konj evi |  Pol
road The passengergould see columns of male civiliangho had surrendered to the
BosnianSerb soldiers and wereontheroate ar t he meadow in Sandili
men, stripped to the waist and with their hands up. She alsBeamianSerb soldiers

wearing uniforms of the Dutch soldiers, and sts® alpotted one of them taking the uniform

of one Dutch soldieby force

Guhra Sinanovil, who was also in Potolari, ¢
stated that th8osnianSer b sol di ers i n Potol ar.i hand sepa
that day, they singled out her fatheflaw, and her husband also disappeared. This witness
describechowtheBosnianSer b sol di ers had approached her
taken him in an unknown di r ect ithemmwith lasnsdit wh en
jacket in her hands, tH&osnianSerb soldiers told her that he would not need the suit jacket

any more. He has been unaccounted for ever since.

Jovan Ni kol il satPaotteodl atrhiato nh el 3arJruilvye dit9® 5 an d
minutes. He testified that theweere several thousand people there, with children and some
belongings. It was a hot day, people were tired and exhausted, some of them fainted. He
stated that he had found it very difficult to watch all of thate kad recogmed an
acquaintance of his andterlearnedthat he was exhumed from a mass grave. He witnessed

the transportation dhewomen and children.

The Deputy Commandeof the UN 1 Dut c h Battalion (Riokderi t ¢ h B
Alexander Frankenstated that the mission of the DutBlat had initially been to prevent
conflicts and demilitarize the encl Ma.e. Th
Franken stated that the town of Srebrenica was heavily shelled more than 200 times in July
1995 and that there was not a single military target in the tthabwould justify such an

attack. Heavy artillery and tanks were used andtisnianSerb army had at its disposal 35
heavycaliberweapons, several multiple rocket launchersd tanks. Tlsiattackresulted in

the arrival of about 30,000 refage s i n t he Pot ol ari b Besmian The
Serbs seized personnel carriers and many light weapons from the BattaliorBoSrhan
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Serb forces entered Potol ari. The refugees
demarcation he in Kladanj was organized and implemented byBib&nianSerb army.Maj.
Frankenalso stated that he had se®osnianSer b sol di ers i n Potol ar
refused to board the buses. He stated that he then feared that they would starhé&iting t
randomly.

The Butler Report states that, following the takeover of Srebrenica by the VRS, General
Rat k o ,Kbnandndér of the Main Staff of the VRI®Id three meetings at théotel
Fontanain Bratunac, which were attended by representatives dDtiteh Bat. Established

Fact T62 also refers to this event. Two meetings, on 11 July and 12 July 1995, were held
with representatives of the Bosniak civilians. The meetings discussed the terms of the
rel ocation of Bosniaks from Potol ari

The meeting wa alsovideo recordedExhibit 0-193) The footageshowsthat, atthe second
meeting held witither e pr esent ati ve of the civilGenan pop

Ml adi i set a condition that he wantefl to ha
organi evacuatobe ofi t he population from the encl
spirit of international conveépntMIloandsiol. r eAtt etrl
the same conditions, sayifigr the second time thahey had a choetoei t her fAsur vi
disappeay . Ge n . MI adi i st at ding thatthe wdulé stast egathenngd me e
transportation together fall peoplefrom the protected areaAs the Butler Report goes on

to el aborate, t he t r da,nwenfem childeefandcelderly mehveass s f r o

organized on 12 and 13 July, and B&snian Serbmilitary organized the transportation by
buses and trucks to the territory controlled by the ARBiH. On that occasion, about 25,000
Bosniak civilians were deportedrédm Srebrenica. The request of the Drina Corps
Commander (Exhibit €70) clearly shows that, on 12 July 1995, the Drina Corps requested
all available buses and minibuses to be put at the disposal of the Corps.

However, Bosniak men decided not to compiytvGen.M| adi | 6 s or dqu.elsender
follows from Established Facts T71, T72, T74, T75, T76, and T78 that the majority of them
withdrew into the forests, organized a column together with the members of tieva8on

of the ARBIH, and attemptedo escapeto the northern territory controlled by the ARBIH

The column gathered in the vicinity of the v
the men in the column were Bosnisdldiers,members of the 28Division, although not all

of them were armed.

These facts also follow from the Butler Report, which talks about 10,000 to 15,000
individuals, predominantly men, who attempted to break through towards Tuzla and Kladan;.
Witnesses S1, S2 and E.H. testified about the column of menith Wiey themselves had
belonged, and their testimonies will figmmarized in the text below.

The regular combat report of the Drina Corps Command, numbei203/2f 13 July 1995
(Exhibit O-268), does not elaborate on the specific extraordinary eventsjt aather states
t hat t leene & cespepnsildlity was under full control.hélreport also states that the
enemy did not undertake any rather serious combat activities against Drina Corpanghits

that the enemy from the former enclave was tn #ol di sarray and fAhave [
the VRS on a massive scal eo. On 13 July 199
all subordinate units (Exhib®-2 72 ) t o, among ot h efit formititaryn g s (I

servicein detecting, blockg, disarming and capturing the spotted Bosniak groups and in
prevening them from going over tthe Bosniak territory, and organize the ambushes along
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the Zvorniki Crni Vrhi Gek ovV¥lidseni ca road communicati on
t h a bsecapured and disarmed be placed in the facilities suitable for that purpose that can
be secured with the minimum of forces, and t

On 13 July,some ofthe Bosniak men who either surrendered or were captured or separated
fromwonmen and c¢hi | dveretaken away ByotHidashiaan3erb military forces:

one group to the location of Cerska and the other to the warehouse in Kravica. It is stated in
the Butler Report that the men who were taken to these locations were exendeithat

these are two of several execution sites where #assutions of men took place until 18

July and continued as individual executions even after 18 July. What happened in the days
that followed was described in the Butler Report and magub@maizedas follows:Bosniak

men who were either captured in the column moving through the forests, surremiered
were separated from the women and children in |Patavare taken away talifferent
locations, includinghe school in Orahovac, the school in Petkovci, the school in Pilica, and
the Dom kulture in Pilica, where they were then executed;kmeNvn execution sites being
those in Orahovac, Petkov@iranjevo military farm, Kozluk, and Pilica.

Established Fact T25 is consistent with the facts presented in the Butler Report, wherein it is
stated that after the takeover of Srebrenica in July 1995, the Bosnian Serb forces executed
several thousand Bosniak mefihe total number of those executed very likely ranges from
7,000 to 8,000 men.

The Panel reviewed the Report on the Quartering and Condition of the Units of'the 28
Division (Exhibit O1-49), which shows that the General Staff of the Army of BiH orgahiz
the quartering of the #8Division units, and that the number of those who had crossed the
frontline by 28 July 1995otaledapproximately2,300 persons.

3. Participation of RS MUP Units in the Aftermath

As to the involvement of RMinistry of the It er i or upifs MhlaBtivit)es in the
Srebrenica region, the Panel finds that the military attack against the safe area was conducted

by VRS forces untilthe afternoon of 11 July 1995. On 10 Julye President of the
Republika Srpska issued an order MUP involvement in that area. Witness Tomislav
Koval , -actng Ministee aof the RS MUP, testified about this fact and stated that
Karadgil insisted on having police forces pr
the backdrop to eventand the manner in which the police were involved in the activities in

t he Srebrenica region, stating that Kar adg
Srebrenica territory, considering that the relationship betw@en. Ml adi | 6's ar my
himself as a neresentative of the civilian authorities was problematic and resulted from their

vying for preeminence

He stated that, based on his Order number 64/95 of 10 July 1995 (Ext@biaad GI-01),

which he claimed was not signed by him but only issuedsmaime, the joint police forces

were established to supposedly resubordinate to the VRS Drina Corps in the Srebrenica
activities’® The joint forces consisted of th& Company of the Special Police Units (SPU)

and the Zvornik Public Security Centre (PS@)company from the camp of the Jahorina
Training Center a mixed company of the joint forces of the MUP of RSK (Republic of Serb

9 The term "resubordination" refers to the temporary reassignment of RS MUP polies forcombat
activities under the direct control and authority of the VRS unit in whose field of operations the MUP forces
were to operate.
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Krajina), Serbia and Republika Srpska, and o2t achment of the Gekov
Bri gaW&eKdwei | i tbetoarchimdewt achment o) . Lj ubomi
Deputy Commander of the RS Special Police Brigade, was appointed commander of the joint
forces. The joint forces were tasked with performing the activities being resubordinated to

the military.

With recard to the involvement of the"2Ge k o v i [ i Det achment , It [
planned to be a part of the joint MUP forces being resubordinated to the army in the
Srebrenica operation. Zvornik PSC Report number 277/95 of 12 Jaby (EXhibit G271)

reportedon the activities of the joint police forcgswhi ch are progressing
in order to capture UNPROFOR and encircle the entire civilian population and cleanse the
terrain from the enemy groups. ohesamendagis pol i c
consistent wittthe testimonies of withnes®4 andthe AccusedMi | adi n St evanovi |
witnesses who were members of the Detachment, who stated that, on 12 July, they were sent
to the wvillage of Budak tamwuwnaorddrsto firdoBosnigka r 1 1
civilians and take them to Potolari. The
testimonies and statements in the reasoning below.

Furthermore, based on the presented evidence, it has been found that, at the time of the
military operation to take over Srebrenica on 6 July, te@e k o v i 1 i Det ac hme
deployed in the scalled Sarajevo war theatre in the Srednje area, until an order was issued
requesting their transfer to Bratunadhe Detachment arrived in the Brafic area in the

night between 11 and 12 July 1995.

During his testimony in this case,waslssued sl av
at the request of Radovan Karadgi Itofthweho, at
police in the activiies for the takeover of Srebrenica, wherein it should be resubordinated to

the VRS Drina Corps. Koval stated that he

Srebrenica and ab o u tludkikemplicewhen hé raet Himatmeetingi on  t o
held on 5 July il9a5%, dwhhdnmm K aulza defackmentsaimthae d =t w
area. Koval stated that he opposed the pol
time, since the situation in other war theatres was more serious thanettie Srebrenica.

Al ready at that time, Karadgil knew that th
Srebrenica had left Srebrenica, that Srebrenica was in disarray in terms of military, that it was
practically At her e fewnverofSnebrenicavkas angasy opesatiod. t h at

Based on the testimonid¢isat are to be thoroughly elaborated on in the following text, it is

clear that the Detachment reached the Bratunac area early in the morning on 12 July. Their
first assignment on thatady was t o fAsearch the teescati N0 of
anyonetheyfoundt o Pot ol ar i

Dragomir Vasil, Head of the Zvornik PSC, i n
about the developments in the Srebrenica regidmsmispatch notes of 12 July 14 July
1995.

Dispatch note number 281/95 of 12 July 1995 (Exhibit84 ) st at es t hat At he
transportation of civilians is underway. 0 A
of those fit for military service, about 8,000 of them (of whom 1,300 were armed) are in the

region of Konanedviilli .PolTihee aGedk oy i [ i Special P
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Company of Zvornik PSC SPU (....) are blocking that part of the area in order to destroy
those forces. o

Ot her dispatch notes by reéBubadnatediMUP dhisssverdtnoa | s o
the only MUP unitspresent in the Srebrema area during 12 and 13 JulyDispatch notes

(Exhibits 0186, G187, and G188) provide information that other MUP units were also part

of the overall activities in the territory of Srebrenica. Thus, the tiepaotes provide
information on the participation of tH#¢ 5" and6™ Companies ofhe Zvornik PSC SPU,

one company of the Bijeljina PSC SPU, the Doboj PSC SPU, and the Srbinje Special Police
Detachment in the area around Crni Vrh and Baljkovicachvhnits were reported (Exhibit

O187) to be Aworking on blocking and destroy

4. Widespreadand Systematic Attack

The Pr os e c assantghéatshe Actusediagether with the otherspok the actions

with which he ischargedduring the widespread and systematic attack by the VRS and the RS
MUP against the Bosniak popul at The widespreadt he U
and systematic attack against the civilians,
of Srebveric a 0 , occurred between 10 July and 19
consequence of the military attask and takeover of the Srebiea safe area.

According to the ICTY definition, an attack is widespread if it includes a-scgke attack
and alarge number of persons targetfed.

The military attack on Srebrenica began by shelling the town, while the military takeover of
Srebrenica resulted in the flight of civiies f r om t hat regi on to t he
presented evidence shows that thditary attack directly resulted in the flight of about

25,000 womenchildren and elderlyt o t he UN base in Potol ari,
persons, predominantly melmegan to flee through the forests in order to reach the territory
controlled by the ARBIH. These people were targeted in their entirety: the women and
children through forcible transfer, and the escaping men through ambushes, shelling and
execution. It is not only that the popation fled to the UN baséheir transportation from

Potol| ar i by buses and trucks was afosilldy or gan
transferredfrom the territory of Srebrenica towards Kladanj and Tuzla in an organized
manner. Furthermore, tmailitary attack also restédd in a column of men who attempted to

break through the encirclement through the forests. Evidence showed that one of the
consequences of the attack on civilians in
about 8,000 Bosniak men who were capduamd executed at the various locations in the
Srebrenica region. The consequence of such an attack was the complete disappearance of
Bosniak population from the Srebrenica fAsafe

In addition to that, the attack against the Bosniak populationeirutitprotected zone was
systematic. According to ICTY jurisprudence, an attack is systematic if it is organized in
nature and c-@adidental repetitiersof dimalar criminal conduct on a regular

b a s'f sTheopresented evidence showed that rtilitary operationfor the takeoverof
Srebrenica was well thougbut beforehand, welplanned and organized. It is evident that,

in the early spring of 1995, it was w&ihown that there existed a plan of action and takeover

EP rosecutor v. Dar i o, TKEI4R-A Dudgmend, 17MDeaember 2004, pacae 9.
Id.

Case No. XKR-05/242 22 29 July 2008



of the Srebrenica enclawnd that the initial military operations took place as early as May
1995, when the UN checkpoint was attacked and captured. Also, a high degree of combat
readiness was ordered in Republika Srpska irJuite 1995, as well as general mobilization.
After the success of the military takeovite civilians were treated in an identical systematic
manner. Womerchildren and the elderlyvere transported by buses and trucks, while men
were killed by shelling or ambushes, araptured or they surrendered hopg to be
exchanged, while they were actually executed in a manner as applied in the first mass
execution incident. Not a single action committed by the VRS or MUP was an isolated
incident, including the event charged. AKlllings were carried out accomj to plan and
massexecutions were systematically carried out, which is best illustrated by the fact that
several thousand persons were killed in the same manner, that is, they were executed by
firearmsafter being taken and detained in facii#isuitale# for temporarymassdetention,

such as schools and the like

Therefore, considering that the Bosniak population lived in Srebrenica until July d&ré®5

that the finhexecutions took place after I8y 1995 the Panel finds that, in the period from
10to 19 July1995 there existed a widespread and systematic attack on the Boaniiak
populationnot only in the Srebrenica Safe Area, as stated in the Indictment, but the target of
the attack was the populatighat came fromwithin the Safe Area. Téwidespread and
systematic attackn the civilian populatiomas a direct consequence of the military attack on
and the takeover of Srebrenica, and it implied the involvement of both military forces of the
VRS and the RS MUP units, which were engagetiénSrebrenica regidnom 10 July 1995.

The Defense argued in their objection that the ARBIH was armed, and it referred to the
reportsof the ARBiH on the number of men under arms and on the weapons they had, and
stated that both parties had strategicplaoncerning Srebrenica. The Butler Report states
that theBosniakswere occasionally active from the Safe Area which, in a way, forced the

~

BosnianSertst o Amai ntain the | ines of def ense faci

However, these facts do not affectthe Parel concl usi on that there e
systematic attack on the Bosniak civilians in the Safe Area, who ftherdselves in the

mass of refugees seeking protection in Potol
towards the territory controlled by the ARBIH. It is important to note that ample evidence
presented during the trial showed the number of anjliand police units of the Republika

Srpska, and the type and intensity of weaponry they directed against the people of Srebrenica

in the widespread and systematic attack at the relevant time, was disproportionate to any
military threat posed by that pdation; and that the ultimate goal sought and achiévi

total disappearance of the Bosniak population from the territory of Srebrierfieal no

military justification under international law.

5. Structure of the 2°Ge kovi i i Det achment

The Indictment charges that the Accused committed the crimifeaiseasa member of the

3" Skelani Platoon of the"™Ge kovi i i Detachment . The Findi
Mat i j evi I-I-50)Eexpeit wiindss f@ the Dmfse, shows that the Special Police
Brigade was the successor of the former SR BiH Police Detachment, which had split into
Bosniak, Croatian, and Serbian parts when the armed conflict broke out in 1992. There was a
need for permanent field operation oétbetachment and, consequently, in 1992, it initially
existed as a formation outside the regular police centers and was composed of young and
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professional police officers mentally and physically fit for the service, while in 1993 the unit
was establishedsahe Special Police Brigade of the RS MUP.

I n his Findings and Opinion, Dr . Matijevil
structure and stated that the brigade had a commander, deputy commander, logistics and
administrative personnel, and thetachments in the field. A detachment was commanded

by a detachment commander who had his deputy; a detachment was composed of platoons
commanded by platoon leaders; platoovese composed ofquads commanded by squad
leaders.

Tomi sl av Ko wadlthe structuire of the Specral Police Brigade of the RS MUP at
that time. According to him, there weeetotal of nine detachments, including the'®2

Gekovi i Detachment , a |, lcommamdaemat thel SpecialbPpliceGo r a n
Brigade Kowal | as witnesses Tomislav Dukil, Ma
Kurtuma and others, also testified about the structure of th&2 k o v i | i Det ac hme

stated that the Detachment, which had about 100 men, consisted of three infantry platoons, an
armored platoon and a logistics platoon. The infantry platoons were armed with automatic
rifles and light machine guns, while the armored platoon was equipped with mortars, one or

two Pragas two T55 tanks, and aspa | | e éb afrtrherleeed 0 g@ns had about30e pl a
men each, except for the armored platoon, which had up to 20 men, while the logistics
platoon had % members.

B. Operations of the 2°Ge kovi i i Det a & SkalamBRlatoannd t he 3

In the following text, the Panel shall give a chronologioaérview of the course of the
events as indicated in the presented evidence; the review shall include the time period
relevant to the specific imlvement of the Accused, which includes the time period between
10 and 15 July 1995.

The events which occurred in the period between 10 and 14 July were described by
Prosecution witness S4 in his testimony and his statements given during the investigation
stage, as well as bthe AccusedMi | adi n St hiswstatement igilen during the
investigation stage, as well as witnesses S1, S2, and E.H. in the evidence thay thave

main trial and many ot her Prosecution witnesses

Al eksi i, Slowiold,anMiSitgrekpanPepi i, Dragan Kurtu
the Defense witnesses Zoro Lukil, Zoran To
recorded by a journalist from SasweliaavideaZor an

footage from ther sources

1. 10 Julyi 11 July

It has been established that, from late June 1995 to 10 July“ti@e2k o v i [ i Det ac hme
deployed in the soalled Sarajevo war theatre, in the Sreehje g i [ i ar ea, wh e
performed combat assignments. Acaogdto the consistent statements of the witnegses

S4, Lijubi ga Belarevil, Marko Aleksil, Pre
Stj epanotheiAbcuysedMn i adin Stevanovil and Petar

statements during the investigatidage,all of whom were members of the Detachniettie
Detachment was sent to Bratunac on the night of 11 July, based on the information that they
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would take part in the Al i ber atfortberusemftheSr ebr
term Al i Dree arn, seviBectolt, infra).

The Detachmenat that timereceived an ordeio pull out from Srednje and redeploy to the
Srebrenicaarehr om Deputy Comman d ©ficir.'R €amenantien of the i | | a
3% Platoon, MilenkoTr i f unovi [ 3% Skelanir Ratbondf the 7 Gek ov i | i
Detachment (ASk&Phat tofdiodaje.oAcootdingota theftedtimony of
witness S4 Tri funovi i sai d at t hat ti me that t h o
further instructions. They reached Bratunac early in the morningleptiat a local school

2. 12 July

On 12 July,after 11:00, the Detachment was sent to search thaitein the vicinity of
Pot ol ar i G uwtwia (ivwedosy tBridgsd) or, more precisely, the village of Budak,

which was known to have been popul ated by Bo
the terraind meant t hidftherdwere gny Bosnaks inghe pillages e d t
and, should they find anyone, they were supp
did not find anyone, they headed furtoher tov
and 1300.

Witness S4 statedt hat t hey passed through Potol ari ar
more than 20 minutes. People in Potol ari I
described by the witnesses JovaMa.RNankemini | , He

their testimonies as discussed above. Witness S4 saw women and children boarding the
buses there, while he saw no men at all. The Detachment had no special assignments in

Potol ari . Wit ness Mardawa AIIoet”ksde' md (Jpdy es tiant el
then set off towards Kobo®amdili Podytee.al ohmgi ft
to proceed to Kravica and Sandil i, and that

was mentioned that there would be a large influx of Bospiakd that the traffic on the
Bratunad Ko nj e v irdad sRoold he secured.

On its way to that area, tf88% Detachment stopped in Bratunac for a while, and they were
ordered not to disperseyhich iscor r oborated by witnesses Pr

Bel arevi . Af t er war d sBratuhabieKyo ng reord ebadfeedl j teo wa
stopped, and were ordered to take positions along the road. According to the testimonies of
the witnesses, including Predr aftoKravicawas and N

the 29Platoon, whilethe'8P| at oon was cl oser to Sandil.

Marko Aleksil, a Prosecution witness, statecf
the frontline further up from Gor hgarmedPot ol a
column of Bosniaks who were moving through
that they were assigned to the roathile withess S4 stated in his testimony that they had

been tasked with capturing and escorting to the meadow the Bosiiaksauld come there

andwho they knew were moving from the direction of Srebrenica. Witness S4 stated that

they were supposed to searblern there and seize everythimgld, money, and documents,
everything they hadnt h e m. As Mi |saidin his st&8ementtizeyn spent the

night of 12 Julyon the road. In the morning, at aroud@00on 13 July they received an

BThePanetoncl udes that while R&Ge&oliut ir iDetacmhmamde d utr h e
Milog Stupar remai ned in overall command of t he Def
Detachment was deployed to the Srebrenica area.
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order toredeployalongtheroad n t he v i c i nHBosnipksaere exBeatetiistalt i , a s
surrendering there.

3.13July:Sandi | i Meadow

On 13 July 2008, early in the morning, at abouf04there was an exchange of fire between
Bosniaks and the¥ICompany of the Zvornik PSC SPU in

Konjevil Polje. Dragomir Va3July®35 (EXhiibs @ at ch r
185) states that fthe enemy suffered heavy |
fight, and two more were wounded. O Def ensc
Nenad Andril, who was westfiedkeetltht effect. t hat occasi
The footage recorded by Zoran Petrovil and t

show thatpn 13 Julylight and heavy artillery were fired at the columrthe direction of the
forestfrom the part of the road whetiee 2" Detachment was positioned.

On that day, Bosniak men started surrenderir
member of the Jahorina Training Centre, S4, gnedAccusedMi | adi n Srteeranovi |
statemery, testified consistentlyabou this. According to them, Bosniaks weneducedto

surrender through a megaphoriehe testimonies of withesses S4, S1, S2 and &stablish

that the Bosniaks who were in the column started surrendering BomanSerb forces on

13 July, preciselytahes i t e of the Sandil i meadow, as al
Petrovi | -193E which tovets a €equence when those surrendering emerged from

the forest.

As the Detachment was deployed in the Kraxca n d i [ i area, an area w
the building of the Kravica Farimg Cooperative, th8™ Skelani Platoon was deployed in the

Sandi [ i meadow and its surroundings, whi |l e
house opposite the Sandili me a d oewneadawm ¢h anot |
addition to S4, Mitrovil, and Stevanovil, w
Pepil, Dragomir Stupar and others also corr

positioned at that location. It has also been proven that, iticadtb the Skelani Platoon,

there were members of other platoons and formations there. This also follows from the
Zvornik PSC Dispatch Note number 281/95 (ExhibHl®1), which states that the area

bet ween Konjevil Polje athe2SGakdviii sheuadhie
1! Company of the Zvornik PSC SPU, and 8t%Company of the Zvornik PSC in order to

destroy the nearby Bosniak forces.

It has been established beyond doubt that a large number of Bosniaks actually did surrender
to memlers of the ¥ Detachment at that time. After surrendering, their bags and other
valuables, including money and documents, were seized, which follows from Established
Fact T115 although there is no evidence that thecusedhimself directly participatedn

this.

Witnesses S1 and S2 stated that they decided to surrender themselvesdidbausenstant
artillery fire andconstant ambushes that tBesnianSerb formations had been setting for
them, as well asthe appeals for their surrender made by thmsehe road who had been
giving them guarantees that they would be safe and that provisions for them would be
arranged, and also because they had been deceivte lpresence of the UN forces, as
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members of thé&osnianSerb forces were on the road dresike UN soldiers and driving
UN personnetarriers.

That day, the conditions in Sandili were ver
have enough water, and no other provisions for the captives were arranged. The captives
who had surrendered themselves were very exhausted and hungry, anadf sbeme were

also wounded.

The site was vVvisited ©yandskd0.eThatlwasldhtedcy $4, bet w
Dragomir Stupar, S251, and others, who stated that he arrived VijibomirBor ov | ani n
and some other officers, addressed the captivesefindin his speech, when he addressed

the captivesGe n . Naidatithi they would be exchanged BosnianSerks and that no

harm would befall themAccor ding to Dragomir Stupar, Mi |
meadow when Gener pdechMl adi | made this s

4. 13 July: Kravica Warehouse

The Panel formed itsonclusionsabout the series of events that followed in the afternoon on

13 July 1995 and about the role of the Accused primarily based on the detaded
comprehensive testimony ofitwess S4.This withesswvasa direct eyewitness to the events.

This witness gave a detailed statement to the Prosecutor's Office during the investigation
stage and a detailed testimony at the main hearing. In its critical portions, the statement of
Witness S4 is qaported by the statements BetarMi t r o vthd Accasedst evanovi |
given to the Prosecutor o6s Of fice during th
witnesses S1 and S2, victiragewitnesses to the committed crime.

The events that followed can beu mmar i zed as foll ows. The Sa
the warehouse of the Kravica Farming Cooperative and executed. The execution of the
captives was preceded by an incident during which one of the captives snatched a rifle from

one of the membersf the Skelani Platoon and killed hmRa d e L thé Daputyl ,
Commander of the Detachment, was injured while attempting to prevent the captive from
further shooting at the otherand the captive was himself shdhortly afterwards, captives

were shotat, first froman M84 machine gun and then from automatic rifles, which was
followed by throwing hand grenades. The killing of the captives at the Warehouse on that
occasion lasted for about an hour and thirty minutes, after which the Detachmentdé# the

having beemeplaced by other forces.

The number of the captives in Sandili, wh o
killed at the Warehouse, was disputed byDieéense

The Defense endeavored to establish the numb
July 1995, at 1490, which the Prosecutiowas proving by Exhibits €19a, G219b, and ©

219c, whichareaerial photographs of a group of people on the relevant day. To that end, the
Defense also presented evidence in the form of a report by the land surveying expert witness
Dragan Obradovil . Il n t he c¢ o nkExhibit ©X-@)nthedahd hi s f
surveying expert witness stated that there v
14:00. In addition to that, the Defense pointed out the fact that the nwhbee executed

captives has never been precisely established, nor their names, and so the number of the
captiveson theS a n dnieddaw or on the roadaries from 100150 menfaccor di ng t o n
Vukovil and Sl)pto@50800 (addirding tootjra Lia t),i tb 500 600
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(according to Draadgp ®I1,8001,200iindikidualsiaécording to Luka

Mar kpvilindeed, i n his testimony, witness Mil
members of the Skelani Platoon who was himself at tmedSa | i me adow, stat e
he was there, there were between 400 and 500
witness Danilo Zoljil, Commander of the Zvc
mentioned the number of 40800 captives in Sad i | i i n his stat emen

Prosecut or 6 s -QOF Witness S alsx talked abdut th@ number of captives on

the meadow, and said there had been between 300 and 500 captives there. Witness E.H.
mentioned the number of 1,000, while wigseS1 testified about 2,000 captives. An
additional argument supporting the position that the number of captives exceeded 1,000 is
Petrovilés footage, which shows a sio40@i er on
captives while in LjupomirBoov | ani nés Di spatch Note number
(Exhibit O-340), he reports to the Police Headquarters in Pale and the Special Police Brigade

in Janja that, on 12/13 July, there was a fight between Muslims and the police forces in the
area of Konjeli Pol j e, and that about 200 Musl i ms
surrendered to the police.

Everything described above indicates that, based on the presented evidence, it was impossible

to establish the exact numbafr captives but it also showsdyond doubt that the withnesses

made general comments on the number mentioning the highest number they could remember.

It should not be forgotten that the number of captives was not constant and that it varied all

the time depending on the time of the dayd the inflow of captives who surrendered
themselves thatdayjdo we v e r | it is clear that the numbe
that day wasvell over1,000. Nevertheless, it is not necessary to establish either the exact
number of prisoners on the meadow, or that the prisoners killed in the warehouse came
exclusively from the meadow, or even the precise number of prisoners killed in the
warehouse.

Not al l t h e kiled m the Mdssaaemaphed the arehouse by foot, marching

in the column. The Panel draws that conclusion based on the testsrafri@o witnesses,

S1 andS2, who were brought to Kraviaan 13 July in different ways: S1 marched in the
column,while S2 was busdto the warehouseAlthough S4 did not recall seeing any buses
around the warehouse, there is substantial evidence wbooate S2.L u k a Masaidk o v i |
that up to 17 buses carrying prisoners arrived during theatteiZor a n ré&ported seeing

a busparked in front of the hangatn addition, aeriaphotography fromi3 July(Exhibit O-
199)substantiates the presence oféesl in fronbf the hangaat14:00Q

In any case, there is clear evidence that a substantial number of captives were marched to the
warehouse in a column, whiletherswere bused there. The number of prisoners in the

column is described by SdndMi t r o v i | tatdmentsanbwiitrnessses Predr a
Slobodan Stjepanovil, and S1, and many ot h.
prisoners had been captured in the afternoon and taken to the warehouse, to which they had
marched for about 1 km in a column. &4dSlobodan Stjepandvistated that the prisoners

were lined upfour by four. According to the statements and testimonies, the number of
captives in the column ranged from 400 to 800. By way of illustration, S1 stated that the
column had even been up #00 meters long, while witness S4 said that there had been
rumors that the column numbered between 700 and 1,000 captives.

Furthermore, based on the presented evidence the Panel has established that the first section
of the building (the lefhard sidesection when facing thearehousdrom the roadl was first
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filled with the captives who arrived by bus, and after that, since this bigger section was

already full, the captivefsom the columnwent into the righthand side sectionS2, speaking

about thdeft section, testified that the captives were urged to enter and then to sit down, and
they were crowded closely together. Witness S1 testified that the right section of the hangar,
where he was, was so crammed with people that it was not possibledtowsit and there

was no space at all between the standing men.

Having all this evidence in mind, the Panel concludes that the total number of captives in the
warehouse on 13 July 1995 exceeded 1,000 Bosniak men.

The execution of the captives itself coomoed in the afternoon. The shooting was preceded
by the incident described above whérstoDr a g i | eavBobshiak pnisaner were killed
whilet he Deputy Detachment Commander , Rade Lu:
The Defense attempted to pees this incident as a trigger for the execution of Bosniaks at
the Warehouse which followed. The Panel will assess this incident later in the verdict.
Witness S4 stated that the shooting had lasted for one hour and thirty minutes, which
corresponds witlihe length of timeMarko Aleksi, in his statementeported hearing gun
shots and explosions from the location of the warehouse. S4 further testified that first the
right hand section was targeted by fire and thenatt@ne. The killings began in each room
with M84 machine gun fe, which would then be followed by automatic rifle fire and hand
grerades that were thrown into the warehouse through the openings.

According to Count e) of the Indictment, more than one thousand Bosniaks were killed at the
warehouse. It was really immible to determine the definite number of those who were
killed, because it was established during the proceedings that’tBetachment withdrew

from the site in the early evening of 13 July and was replaced by other forces, and it has also
been estaldhed that the sporadic killing of the captives and potential survivors continued
throughout the night and the following morning. The Panel concludes that in the course of
the executionsperpetrated bymembers of the ™ Det ac hmen't (Mil enko
Atk sandar Radovanovil, Brano Dgini bndPe@dd oboda
Mi t r)awingithe firstapproximatelyhour and a half of the killing, the majority of the
captives were killed, as is charged in the amended Indictment, after whicBkéteni

Platoon withdrew from the site.

The Kravica Farming Cooperative facility was primarily designed for storing and retailing
agricultural goods and cattle. The compound consists of several buildings, including the
largest oneg the warehouse. Theimdensions of the warehouse itself were given by the
construction expert witnes¥ | a d o RadoviMI-O4Exhi blihte OCexper't
Findings and Opinion statexhter alia, that the Farming Cooperative Kravica is a complex of
business buildings built on the righaind side of th®&ratunaci Ko nj e v irdad, iR thé | e
settlemenb f Kr avi ca. It consists of five buildir
focused on the large warehouse at the Farming Cooperative. According to the Findings and
Opinion, the dimensions of the warehouse are approximately 61m by 11m, toitl area

of 630 square meters. According to the photo documentation of the Farming Cooperative
Kravica, the Public Security Centre Bijeljina (Exhibit180), there are two warehouse
sections, the dimensions of one being 30.77 m by 11 m, and the o2@&m2dy 11 m.

The warehouse, that is, both large divided sections, were filled with Bosniaks. The column

of men escorted by the Accused and ordered into the right section of the warehouse was
never counted. Witness reports vary from as low as 200 Kikalil ) to as high
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(Pre d r a g) or.eeeh 1000 (S4). Witness S1 testified that the men from the column were

so crowded into the right side of the warehotlsg there was no room at akktween them.

The men in the left section arrived by buduka Mar k ov i | counted a tot
carrying prisoners to the cooperative that day. Witnesses S1 and S2 stated that the sections
into which they were ordered were crowded with people to the very entrance. When making

an imprecise estimate of the numbécaptives, the Panel also took into account the estimate
provided by the expert witness in | and suryv
Findings and Opinion (Exhibit &X-2) that two adults occupy 1 square meter of space and so,

when this informaon is generally connected with the total area of the warehouse covering

630 square meters, the Panel concludes that more than one thousand of persons were kept in
the warehouse.

5.14July i 15 July

The dates of 14 July and 15 July are connected witlral events relevant to the charges.

Firstly, the execution of the captives in the warehouse of the Farming Cooperative continued
throughout the night between 13 and 14 July and during the early morning hours of 14 July.
These executions were undertakby other forces that controlled the facilityThese
subsequent executions were described in th
Mar kovil, Zoran Eril and S2. S2 testified
night, he heardheots coming from the warehouse and the killing of those who had survived.

e
t

In addition, the warehouse was used as an execution site for other prisoners brought there in

the morning specifically for that purposeWi t ne s s Jovan Ni kol il w
subgquent execution and stated that he saw, on the morning of 14 July when he arrived at the
Farming Cooperative, some soldiers bringing a group of 20 captives to the Farming
Cooperative warehouse, ordering them to lie down on the floor and shooting them dead
Witness Luka Markovil al so stated that he s
following morning and ordered to lie down on the ground and then shot dead.

The clearup of thewarehouse and the transportation of bodies to mass graves stafitéd on

July and continued on 15 July, when it was finished. The alpatonsisted otoading of

corpses onto trucks and transporting them to the previously prepared mass graves in Glogova.

In the context of everything described above, witnesses S3 and@Os®t anoj evi | , wt
involved in these operations of the removiabodies, also stated that, 23anonths later, the

bodies were removed from the graves to the locations of the previously prepared secondary
graves in Zeleni Jadar.

Based on the preseut evidence, particularly evidence given by witnesses Jevark o | i I, S3
and Ost oj ait Hagd leeanogstablisheld that, on 14 July, in the morning hours,
transportation obodies was organized from tharhouse to the mass grave in Glogova.

Witnessl ovan Ni kol il stated tweralbadedand trahgportadia 15
Glogova to the previously designated sitdde personally saw that thréeicks andone

loader were used, and whéme transportation of bodies was finished, a taokk arrived

and washed the facility.

Witness S3 stated that several days after the fall of Srebrenica, his Company Manager
ordered him to report to the headquarters in Bratunac. He went to Bratunac together with a
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colleague of his. He reported to the hasalters and was orderedltad up with fuel and

head for the Kravica Farming Cooperative. Anotherébtrucks set out with them, they were
escorted by the Military Police. When he arrived at the Warehouse, he saw soldiers and
bodies inside the Warehais He said there had been Civil Protection workers there as well,
who were throwing the bodies of the dead into the bucket of the loader that was loading the
bodies onto the trucks. He observed that those people had been shot with rifles, they were
mostly men. Bullet marks were visible on the facade, it was rather damaged. That first day,
the loading lasted until 4 p.mAfter they were loaded, they headed towards the village of
Glogova in the direction of Bratunac. The Military Police travelled imtfraf the trucks

again. There werei56 trucks in the column. When they arrived in Glogova, they drove 300

- 400 meters off the road, where they saw soldiers who were securing the area. He also
observed a dug out grave 2.5 meters wide, 50 meters luh@l@out 2 meters deep. The
grave had beendug out using an excavator or a trencher. Inside the grave, he observed
several bodies, he does not know how many. Those were bodies of men dressed in military
uniforms. Trucks arrived, unloaded the bodies thiograve and went back. Next day, they
were told that they would be called again if necessary. He went back to Glogoda 2
months later. It happened just like the first time, the Military Police arrived again asking for
trucks to have the bodies rewaal to another location. The witness was with his colleague
again, there were some other people fioisi companyand some from the Public Utility
Company. Again, they gathered in front of the headquarters and fuelled their vehicles, and
then set outtogeher wi th the Military Police. Mo mi r
from Bratunac at about 6 p.m. with the total of 5 trucks. They did not even know what they
were supposed to do. When they arrived in Glogova, they saw two vehicles there, and a big
excavator and a loader a bit bigger than the one from Kravica. Then the trencher grabbed the
bodies and loaded them onto the trucks. The Civil Protection workers assisted. Then they
drove off down the GlogovaBratunac- P o t o-| Seebrénica Zeleni &adar road. They
followed the Military Police vehicles. That was after 8 p.m. They arrived in Zeleni Jadar,
there was a machine there, a loader, which flattened the ground after the bodies had been
unloaded. There were people from the Civil Protectionetheo. There was also one grave
there that had been dug out.

Wi t ness Ost o] ahatSin Julp 1995ehe vds a driveain thesengineering unit of

the VRS, Major Jokil ordered him to set out i
sweeping. When he returned from the meeting and told him that hed sipetuhis truck

ready, that he was going for a field mission in Srebrenica and that he would staprtti€re

days. He believechat was on Friday, 15 or 16 July, he spent the night in Bratunac, but he
stayed in Bratunac until Saturday afternoon. He/@dlrin Kravica in front of some garages

on Saturday afternoon, a farm of some kind, with some openings. They were next to the
road. There were 66 people in work clothes in that place. He stayed there while the truck
trailer was loadedavith bodiesin two rounds using a loader. The trailer of the truck that the
witness drove was not full, because they said they would not fill it up to the top sbehat
bodieswould not be visible, because there were cars travelling on the road. After they loaded
the bodies, he arrived in Glogova to a shallow grave. When he unloaded the truck, he went
back to collect the rest, and after he unloaded the second round, he was told to go back to
Bratunac and that there were no more bodies.

The funeral of the killed Krst Dr a g i |omjanizddon WaJaly. According to witness

S4 andthe AccusedSt evanovi |, the funer al was attend
Skelani Platoon. According to withess S4, people said at the funeral that what had happened

in Kravica was bd and that, sometime in the future, somebody would have to be held
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accountable for thatThe AccusedSt evanovi i al so confirmed tha
in Kravica after the funeral. The funeral was attended by almost all members of the Platoon,
aswell asCommander Stupar, which was also corroborateditmessLjubomirBor ov | ani n,
who testified before the Panel that he had asked Stupar to take an active role in the
organi zation of the slain soldierds funer al

On July 15, 1995, a meeting was heldhe Zvornik Brigade Command. Witnesses Dragan
Obrenovil, Danilo Zoljil, Dragomir Vasil anct
meeting, testified about the meeting itself, the attendees and the topic of the meeting.

Wi tness Dani |tlat, gholb jJulyl 1995, ta arteating was held with Dragan
Obrenovi I, Chi ef of the Zvorni k Brigade, and
Stupar and Lj ubThendituatiorBio the field, aateninevents, including the

killings at the Kravta warehouse, and the planned future activities were all discussed at the
meeting.

C. The Execution at the Kravica Warehouse

The acs$ of the Accused and the events that are subject of the charges have been described by
the eyewitnesses as follows.

In his detailed testimony, S4 stated that he w8 atn d i | i on 13 Jul y. He
were coming out of the woods and then stripped of all their belongings, including money and
documents. He observed wounded persons on the meadow too, some of whom were able to
walk without help and some of whom rgenot. He said it had been a very hot day. The
wounded received no medical care and no food, and water was insufficient. All that time
there was traffic on the road, many buses and trucks that were transporting Bosniak women,
children, and elderly. TéhDetachment did not have a specific assignment related to that.

The traffic was not stopped until the column set out for the Farming Cooper&jumomir

Borovl]anin, Gener al Ml adi I, and some ot her
delivered a short speech to the captives, something about them being safe, but S4 could not
hear all of it. Gen. Ml adi | sltstatpcetttathbhad f o r
t hought that what Ml adi i had said would not

trick. S4 saw hisneighbor Ziklija, whom his father had cooperated with, among the
Bosniaksand he talked to him. Ziklijasked him what wagoing to happen, but the witness

stated that he had not been allowed to say what was going to happen because they had been
told in meetings that they were not to speak of that. There were many captives on the
meadow, he does not know just how many. Soneein the afternoon, they received an

order to take the captives from the meadow, and then they learned they were supposed to take
them to the Kravica Farming Cooperativblilenko Tr i f un othd 8%, plateors
commanderordered the Detachment members to gather around the column of Muslims that

had been formed, march them to the warehouse and detain them. The captives marched in a
column four by four. At that point, the withnegsesumed they would be killed. There were

1571 20 other people who escorted the column, and some of the other members Bf the 2
Detachment who escorted the column includétilenko Tr i f u nAteksanbar
RadovaRewalt , Mi t r oMedah,and®obogland sk av!| j evi |, but n
other platoons wer e, BrahoDrgé .nThé witness stated thad then g L u
number of people in the column was rumored to bei70@O0, but that was what was said

before, no one could have counted th&he column marched down the middle of the road,

there was no traffic for that particular reasdrhe traffic was stopped before the hangars and
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from Sandili in the dAtthe tidl ithe witnes$ idertibed the v i | |
Kravica Farming Coogrative building and he also identified the Bratundg€o nj e v i | Pol
road that they had been omhe column went off the road when it reached the right hand side

corner of the building and that is where they immediately started entering (right haodl side

the hangar when facing the facilitym the roagl Most of those in the column went into the

right hand side section of the buildinggome of them went in there, while the rest of the

column went in through the centre dodrhe witness saw that tHest section was full, the

captives were standing insid€&irst, the facility was secured in order to prevent the captives

from escaping anthat was done by forming a segircle and covering the furthest ends of

the building to the left and to the righOn the right hand side whe®d was there were also

Rade Luturil and,aMkl enkd oPpr i fBumaniisil av Meda
Sl obodan Jakovl jevil wentThéyevent back therdite securei | d i r
the back of the builtig becausthere were small windows there.

When they assumed their positions and when everybody was settled, one of the members of
t he Skel ani Pl at oon, Krsto Dragi | eBosnibks, we nt

whom he knew and who asked@ut his two brothers and the houdeop cal |l ed out
to come out, whereupon he stepped out and then went back inside Agdirat moment,
one of the captives snatched his rifle from him and killed hitp.ut ur i | ran to

immediately and grabbetthe barrel. One volley was fired while he was holding onto the
rifle,and as a result of that LBverything Happenedsiérnya i n e d
quickly. That happened in the larger part of the section, the-hightl side one.Both of
themfell down to the floor.Lop ran to them and pulled the r
threw it behind his back.The witness stated that he had moved to the right, when one of
them, Mirko Milova n o,starfed firing the M84 machine gun at the hangine prisoner

was kill ed. The shooting ceased while S4 r
startedagain He observed that several captives fell down to the floor because of the M84
machine gun fire, and then the others started shooting too them automatic rifles.
Somewhere from the corner of the door, crossfire shots were fired fromatidaoifles and
theM84machi ne gun i s s ue dThewitnesd waknot mbte tham 8 matecsv i |
distantfrom the asphalt road.The shooting lasted for about one hour and thirty minutes.
Whole rifle magazines were fired and then replaced with new drfeswitness atstestified

that hand grenades had been used for killingtted some Detachment members ththem

insideg taking them from two cases that had been brought th&fter they fired at the first

section, they took a break and then they started firitilgeabther sectionMirko started the

firing in the other section tooThere were several attemmses@pe in the beginninghe

attempts were prevented by killings, bodies were falling down inside the doorfagre

were 137 14 Skelani men, and as my ot her Gekovili me n , but
individuals on the spot, unknown, wearing uniforms and civilian cloti@se of those who

wasthere said that his two sons had been killed and that he wanted to have his revenge, so he
was doing the killingoo. After that,Milenko T r i f u n aemmander of th& Platoon,

ordered them to moyand they were replaced by another unit because he saw that others
arrived. S4 believed that their replacement was a MUP unit. After that, they went to
Bratunac The baly o f Dr agi | eviolthe Bratwhac mergue, and shknetme
platoon along with the body returned to SkelaB# went to the house of the killed soldier

that eveningand he also attended his funeral the following daghe things that hé

happened were discussamhong themembers of the platooat the funergland it was said

that someone would be punished for what had happened
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The ¢ at ements of Pet a320) andtherAocusedMi ( EX h n b iStt e @an
(Exhibit O-321b) given during the investigation stage support the testimony of S4 in its
critical parts.

WitnessPet ar Mitrovil stated that he was invol v
road between Kravica and Sandili. maMhedr ovi i
around 500 Muslims in a columowards the hangar. Atthehanga Mi trovi i saw
of the Skel ani Pl atoon shooting, i ncluding |

machine gun, and he also stated that he himself had fired two shbts direction of the

hangar door. Then, he was ordered to go to the other side of the building together with
Branislav Medan and Slobodan Jakovljevil, a s
secure the small openings that the building had andide. In addition to this shooting, he

also heard the detonations of hand grenades that were being thrown inside the warehouse.
Soon after the grenade detonations they left. The screams of people who were inside were
heard fr om t h estathdatathe rad not sééh anyonevbiinging the ammunition,

but given the length of the shooting, he believed that someone must have brought the

ammuni ti on. The Panel al so accepted Mitrov
of the incident on 4ctober 2005. Compared with this statement, in his statement given

during the reconstruction Mitrovil departed
he had only seen Mirko Milanovil shooting ©b
persooni cknamed Lupo, he stated t hahewtehaidad onl
grenades, and t hatwhomdae khesvadnd wholhad beereaemembdenoptire,

2“Det achment, in Sandili, not i n front of thi

Although witnesses S1 arfé? do not incriminate the Accused, because they do not know
him, these witnesses credibly and in detail describe the suffering they experienced while they
were in theFarmingCooperative on 13 July, when they avoided the fate that befell the others
who wee killed. They gave similar descriptions of the catching and capturing of the Bosniak
men from the column that was moving through the woods in the direction of Tuzla. They
gave a detailed and clear description of the act of killing itself, while theg wfamiliar

with the identities of the executioners. Although they have different perspectives on the
killings because they were each in different rooms, their description of the events corresponds
with the testimony of witness S4, particularly as tosthdetails corroborated in the
statements of Mitrovil and Stevanovi

Witness S1 testified that, on 11 July 1995, he left the Srebrenica protected enclave having
found out that morning that Srebrenica was under the control of the VRS. He saw people
leavingwi t h bags and, together with his family,
family and reached Jaglil, while his wife ar
were many people there. Some of them were armed, but more of them kayaoteapons.

Shooting started there. There were many dead. At the distance of approximately 1 to 2
kilometers there was the asphalt road that connected Bratithacn j e v i-Mi Pioll i e Th
road could be seen from the meadow. In the meantim&dbeian Serb army appealed to

them to surrender. He saw the soldiers and the vehicles travelling down the road. At that
point, the Bosnian Serb army cut off their columihere was firing from amga. He saw

many dead, some of whom were ambushed.t Was already 13 July. The shooting first

came from the woods and continued coming from the road. He saw two wounded
individuals. When they were surrounded they were told to carry the wounded. On their way
down to the road they crossed the river. €h&ere two Bosnian Serb soldiers who searched

them. The witness had to give everything he had. After that, his hands were tied behind his
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back and they were told to go sit in rows on some meadow. There were many Bosnian Serb
soldiers there, over 50. Hweard people who were with him saying that there were even up

to 2,000 people there, they were surrounded by the Bosnian Serb army. It was very hot that
day. Water was brought to them bgyswho had been captured with them. One of them

was a ¥ gradestudent, and there were children even younger there. While he was in the
meadow, many trucks and buses passed down the road transporting women and children,
Bosniaks. They stayed on the meadow for a long time. Attack was brought, and they

were spayed with water twice. One of the soldiers threatened to start shooting from-an anti
aircraft gun that was mounted on a tank. He witnessed beatings and killings on the meadow.
When Gener al Ml adi i arrived, he amtredecdd i f t h
hi mself and said that Naser Oriil had abando
families had been relocated and that soon they would be exchanged too, and that they would
be moved to a place that was cooler. The General had somg ssldhers. He arrived from

the direction of Bratunac. The General stayed there for about 10 to 15 minutes, he was close
to that man who took them to Kravica. Until the General arrived, they had not started for
Kravica, so he thinks it was the Genesdlo orderedhat they be taken thereS1 estimated

that twenty minutes later, they were told to form a column four by four. The man at the head
of the column had a machine gun and a German Shepherd with him. The witness was in the
middle of the columnand they headed down the road to Kravica. On both sides of the
column, there were soldiers carrying automatic rifles and ammunition belts. The distance
between soldiers was 6 meters. The column was over 400 meters long, and the distance
between the rowin the column was one meter. The column did not stop anywhere on their
way. The meadow was approximateh? kilometersaway from the warehouse. On their

way there, they passed by UN personnel carriers. The column went off the road when it
reached ta Kravica Warehouse. He saw a bus parked between the Warehouse and the
asphalt road. Two Bosnian Serb soldiers were standing at the door through which the witness
entered. The interior between the door and the wall was spacious, it was approxiniately 30
40 meters long and up to 15 meters wide. The last person in the column who went inside
could barely fit, the warehouse was so full. Soon after that, the shooting started, the fire
included volleys, hand grenades that were thrown in through the dooriaddws, rifle
grenades, and screams were heard. He had a harder time listening to this than listening to the
shooting. That could have been 16:00 or 17:00. The shooting in the warehouse continued up
until the nightfall. The witness bent his head dowd avaited to be hit. Throughout the

night the screams of the wounded who adkedelp could be heard in theanehouse, while

talking and laugter could be heard outside theanghouse. The witness took cover by
placing two bodies on top of himtHesawZu |l f o Hal i l ovi i standing u
he was killed immediatelyHe heard several wounded persons asking for wdteey were

killed immediately. The @xt evening, trucks arrived and the order was to first spread hay
over the dead bodies, eh wash the asphalt and load the bodiéte saw that two had
survived. He went out the door, crossed the road and reached the river, he crossed the river
and went to the wooddHe walked for 5 days to reach JeldHe met another two men from
Bratunac. The witness continued travelling with these men from Bratur@e.26 July he
arrived in Gepa,M™and Gepa fell on the 209

Witness S2 was als;mayewitness and a survivor, and he stated that prior to July 1995 he

lived in Srebrenica. On 11 July 1995, the VRS occupied Srebrenica. The women and
children weint itwoclPwodiodgg the witnessobés mot he
brothers went into the woods together with the other soldiers because he feared he would be
arrested and killed. He set out together with the other men. There were also some women
and solders who were partly armed, but there were more unarmed persons. He was wearing
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civilian clothes and carried a backpack with some food in it. Their goal was to get to Tuzla.

On their way through the woods, Bosnian Serb soldiers ambushed them, shefied th
captured them and some even surrendered then
outside Srebrenica. That was also where the front line had been in the vicinity. When they
would come across one of the ambushes, since they walked innan¢@od the ambushes

would be set up during the night, they tried to find cover from the shells, many would be left

kiled and wounded. On the third day of their journey, they were marching through the
woods outside Kravica anabdskhere jthewdould séeaHaj e .
Kravica was close by, and they could see the asphalt. He also saw Bosnian Serb soldiers on
the asphalt and their military equi pment, a
observed the movement of UN vehicles, ¢herere several of them. He heard the appeals

made to them over the megaphone to surrender themselves and that they would be
exchanged. At the same time, they were constantly shelled. Many of them were killed on

that occasion or left behind wounded. Hmells were fired from mortars, thrbarrel ant

aircraft guns, PragagndBofors anttai r cr aft guns. The fire was
the last night, a big ambush was set up exactly at the place where they were. They were
shelled and fired at from all described weapons including tanks too. Many were killed and
wounded. Those who survived decided to surrender themselves, including the witness. The
witness says that he was very frightened. Before they crossed the asphalt road, they were
ordered to put down their backpacks and leave them on a pile. One of the sokdidrioas

money from them as they were crossihg toad Bosnian Serb soldiers were around them,

they were many. They headed t owd00dwters he me
away from the asphalt road. Bosnian Serb soldiers were all wearing mrégcolored

uniforms, some were wearing overalls. fidhevere more of them in twpiece uniforms, they

were young. When it comes to weapons, they had automatic rifles with wooden or folding

butts and M84 machine guns. Among others, there was a Praga and a tank on the meadow
which fired in the direction ohe woods. It was very hot that day. There were arourizD15

wounded. The witness says he surrendered himself in the first group.3ainou®s later the

second group of captured Bosniaks arrived from the direction of the woods, they were 300

500. Oncehey were all brought to the meadow there were many people there. Soon after
that, General Rat ko Ml adil showed up on the
stayed for a little while and said they would be exchanged and that they would go home.
Therewere4 5 ot her officers in camoufl age unifor.
left, an officer told them that they were going to be taken for an exchange in Tuzla where
they would be exchanged for At hastruee Serbso. T

The officer picked them pointing with his finger who should step out, and he ordered them to
board the bus that was on the asphalt road and facing Bratunac. They were ordered to board
the bus, which, however, was facing the opposite directiom fthe one to Tuzla. There

were 23 buses there, and the witness boarded the first bus. A large number of them boarded
the bus, it was very cramped, they could hardly breathe. When he saw that the bus was
facing the opposite direction from Tuzla, hemed that something was going to happen,

that they were going to be executed. They were taken to Kravica, they arrived in a couple of
minutes. When travelling from Tuzla to Bratunac, the hangars are on thénaigitside.

The bus took a right turn wards the entrance to the hangar, they got off the bus and
everybody who was on the bus went in to theleftd side part through the first entrance.
They were ordered to get off the bus by a Bosnian Serb soldier who told them to run out and
go inside tle hangar as fast as they can. He BasnianSerb soldiers in front of the hangar,

they were 5 10. They were wearingiulticolor green uniforms and carrying rifles. That
was the same type of wuniform as tdhautonmaice t hat
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rifles, several M84 pieces. Before the witness went inside, the hangar was empty. He heard
the order according to which they should line themselves from the end of the wall towards the
door and that they should sit next to each other on ithhend. They went inside running.
There was a fairly big container inside and one burnt car. There were several windows in the
room and they were at two meters height. The container was about 1.5 meters high. The
next group of Bosniak men who came descame from the second bus. After that, groups of
people kept coming. He did not see the buses, but he saw people coming inside also running.
There were Bosnian Serb soldiers there, standing in front of the entrance. The hangar was
filled all the wayto the entrance, they had to sit next to each other. The door and the
windows of the hangar were open all the time.

After the room was filled, they heard shooting in the other side dfidhgar Their guards
told them that Bosniaks were attacking klamgarand that Bosniaks were doing the shooting.

All of a sudden, the soldiers, who were outside, went inside the hangar and started shooting at
them. The soldiers fired from rifles and a M84 machine gun. During the shooting spree, they
would take a brak, smoke a cigarette, and then continue. After that, they would throw in a
series of hand grenades. Inside, screams and calls for help could be heard. When the first
one started shooting, the witness lay down on the ground. They were shootingrigr a lo

time, firing volleys, hand grenades. Everything would calm down, they would take a rest and

then continue. He heard them killing the wounded. The shooting created a lot of smoke.

You could not see a thing. During the night, the witness jumpedfdbé avindow, he was

wounded in his leg, but he was able to walk and he did not feel the pain. He climbed up on

the container, stepped on the window sill and jumped out. There was a corn field close by.
Having jumped through the window, he remaineddyim the corn field. While he was lying

there until dawn, he heard a soldier coming through the corn field. He heard a voice saying,
AThere goes another one through the windowo.
him and fired one shot at hirhut did not kill him. From the moment he jumped out through

the window, he was all covered in blood. He heard an excavator go in, most probably

|l oading on some truck. He recognized the sc
witness was shotvo times then. He did not feel the pain due to the great fear he felt. These
injuries impeded the movement of the witness, but he was able to move. After that he heard
them saying there were more dead around the hangar. That was when he crawledtarough

field to the creek and escaped into the woods.

Al so, witness E.H. who, although he managed
that he witnessedSo, hetestifiedthat the attack on Srebrenica started on 6 July with the
sheling. Hi s mot her and si st er s lhigbratherfhs fathd?antd o| ar i
himself went to Kazani to escape from Srebrenica through the wddelsides them, there

were many people there, mostly memhe column was headed by around 40 armed men.
While they were pushing forward, suddenly shooting ahelling of the column started.

Many were woundedThey spent the night travelling and the next day, 13 July, they arrived

in Kamenica. He saw around 200 dead around hifrom there they could see the asphalt

road, saw the UN soldiers and a white pers carrier. He heardBosnian Serb calling

them through megaphoneThey told them they would be safe, that UNPROFOR would
protect them and take them to Tuzla, and that, if they did not surrender, they would continue
with the attacks.The witness statethat he begged his father to go down there and surrender
themselves, which is what they ditle saw that from the hill where they were a column was
going down t oWhiertheg we® aoing ddwiBosnian Sertsoldiers cursed

them and asked that they give them the momdlwho had a bag or some things with them
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had to leave them befotbey crossed to the meadowVhen they arrived at the meadow,
they sawBosnian Serlsoldiers, they were wearing camouflage uniforms with some patches
on them. Soon after that, he was approached by one soldier who ordered him to bring water
from a nearby lace across the roadde brought the water and one soldier ordered that they
could get a bottle stopper of water eacfhere were many wounded, no one helped them.
Soon after that, he was ordered to go bring water again, but he saw a bus which bengped t
which he managed to boardlhe witness stated that he never found his father, while his
brother survived.

Many other witnesses testified about the killings in the Kravica Warehousehearitinel

finds their testimony credible and clearSo, withes Mi | adi n Ni kol i [, a
Farming Cooperative, stated that he had heard bursts of fire during the night and seen some
people standing on the asphalt, firing in the direction of the hangar.

Wi tness Jovan -mandger lof the Unitedh Baing @Goeperatives, which

included the Kravica Farming Cooperative, stated that he arrived at the Kravica Farming
Cooperative on 13 July after 22:00, when he
Farm, that Bosniaks were imprisoned there, that agoliicer from Skelani had been killed,

and that many of the people who were imprisoned there at dusk that day were killed in the
hangar. The witness also said that he learned in the days to follow that the captured men who

had surrender e&d lilmedSarhcekiriei. weerrd i told the w
Skel ani Police Unit was al so there. Accor di
wor ker s, told him that a Skel ani Pl atoon wuni

facl ity and that one member of the Platoon wa.
Kravica facility on 14 July and saw piles of dead bodies inside the hangar. It was the day
when the cleatup of that building started and was finished on 15 Jilignta tankruck

arrived on 16 Julyrad cleaned up the area. He s&wucks brought there and a loader which

loaded the bodies onto the truck, which then took them to the already prepared graves in

Gl ogova. Wi t ness Ni kol iilihg osanegroapdof theqprisbnars e wi 1
in the morning hours of 14 July. They wereelihup in front of the warehoused killed by

soldiers unfamiliar to him.

Witness Zoran Eril stated to have arrived i
10:00to 11:00 On the way to the Farimg Cooperativehe saw soldiers deployed along the

road. Upon entering the perimeter of the hangar, he saw a bus parked in frontatieit.

during that day, shooting was heard inside the hangar and he learned fralieravdod was

therehat Borov|laninds speci al pol i cAecortlimgrtoc e me
this witness, continual fire started at that moment and it lasted all night long with some
breaks. Vdils could be heard from the hangarin his statement given during the
investigation, the witness said tHzand grenadexplosions were also heard’hen, Jovan

Ni kol il came, but The follovanig morreng, @lhthosefwhoesurvined d s .
were called to get out and then another burst of fire was h&dre.witness was ordered to
cover the bodies with hay. (Witness Milenko

There were 8.0 bodies in front of the warehouse, justltkroughout the entire hangar.

Luka Markovil, the Man agleringtheperiddlirem Maato July ng Co
1995, also testified about the events that took place in the Farming Cooperative. He stated
that he arrived in the Farming Cooperative in the morning hours of 13 July. Around 09:00,

one bus carrying prisoners came antk altterrain vehicle with three officers. They
inspected the hangar, asked him for a chain and a padlock, saying that they had no place
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available to house those prisoners, and that they would stay there until the following morning.
The bus that arrivethere first, parked in front of his office. He saw people getting off the

bus with their hands up and going into the hangar. When the first part was filled in, they
locked it up. According to this witness, about 17 buses arrived that day bringingepsiso

Later, he thought approximately 18:00 that evening, a short burst of fire was heard first and
then the seven men who guarded the prisoners started shooting. At that moment, another 30
men arrived in military uniforms. First they killed the prisani the open area, then bomb
explosions were heard. The witness corrobor
he also stated that some prisoners were executed the following morning as well. After that,
2-3 trucks, a loader and a tatrkick arived in the perimeter of the facility. The bodies were
loaded onto the truck and covered by hay. An unpleasant smell could be felt. The clearing of
the site lasted for 2 days, the cistern truck took water from the river and washed the
pavement.

In his statementthe AccusedMi | adi n Stevanovi stated that
vicinity of the meadow in Sandil!|i where the
searched and stripped of their belongings. He said he had seen a certain number of the

captives being put oruses and taken in the direction of Bratunac.

The AXcused Stevanovil then stated that, soon
escaped and went to his relatives. Stevanov
he returned to the road areKravica that same day after 16:00, and that, while approaching

the location, he observed that the traffic was stopped 100 meters before the entrance to the

Kravica Farming Cooperative. He and Nenad
manning he traffic blockade, and they told him there that there had been an incident in which

Krsto Dragilevil was kill ed. Whil e approac
Milanovil next to a table on which kopls M84

in one of the warehouse rooms. He saw dead bodies in the other warehouse room, about 400

of them. He saw a young man throwing hand grenades into that room, and he heard cries and
screaming from that room. Stdvamcvil antda tM
Milil, he took the body of Dragilevil and s
waiting for the doctor and the key keeper of the chapel. They left Bratunac later that night,

and they went to Skelani to inform the family of thead soldier. Because he was a
warehouseman he helped organize the funeral, and it was attended by most of the members of
the Skelani Platoon. At the funeral, the members of the platoon spoke about the killings at
Kravica, and he h e aying thavherhkdoopekid lfire framntive\vM84 S
machine gun at the people in the second room who attempted to escape, having heard what
had happened in the other room.

The forensic evidence recovered from the Kravica Farming Cooperative further corroborates
the testimonies of the witnesses detailed abpveyarily the three summary reports drafted

by Mr. Dean MannindExhibits G236, 0239, and G41) These reportscludea detailed
description of theKravica Farming Cooperativeomplex andsummarize the edence
collected and observations madering forensic investigatiomnof the site. In addition, an
investigative report was prepared by the United States Naval Criminal Investigative Service
(ANCI S Rasedapoh ids)investigation of the Kravica Gargpive on 30 September
1996 (Exhibit G229)'* Finally, Michael J. Hedley, an OTP investigator, also prepared a

“Seealsi Rept on blood and tissue samples found in Grbav
Forensic Institute, 20 December 1999 (Exhibi88). This report details the analysis of samples collected by
the NCIS for human blood and tissue.
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report dated March 2000 i He d | e y onRhe gxaminatioh and recovery of evidence
from the Kravica Cooperative (Exhibit-£82) based uponvisits to the site.

Dean Manning is a former ICT®OTP investigator. On 16 May 2000, in the course of the
OTP investigation, he produced aimmary of the forensic evidence pertaining to the
execution sites in Srebrenita.He statedn the simmary thatOTP investigators visited the
Kravica Warehouse on 12 April 1996 and 17 August 1997, and thatdducel his report
based orthe observations and analysis of the collected samplede during those forensic
investigations®

The Panel notes that Dean Mémy was crosexamined about his repertluring the main
trial.

The F'Manning Report notes thahe Kravica Farming Cooperative is a large warehouse of
prefabricated construction. It was used as an agricultural warehouse and it is a part of
complex ofseveral buildings. On the North walhereweres us pect ed fii mpact a
suspected blood and tigs splatter extending up theight of the ceiling. The West wallas

an Ai mpact sitedo with significemdg Theteweral and
two suspected seats of explosive detonations along the wall at the junction with the South
wall: one explosion originated near the floor. Suspected tissue and blood splatter patterns
were found near the explosion site and extendintpedneight of 11 feet off floor.On the

South wall were observedix areas that indicated explosive detonations; numerous impact
defects (one extending through both interior and exterior wall); extensive suspected blood
splatter extending for several fegpwards;and steel reinforcing bars inside the concrete

walls werebroken at this point. Observations of the East wall revealed: possible seat of blast
beginning 1ft. from wall; numerous impact defects; suspected explosive reaiutidlood

and tissue dptter.

The South wall (exteriorivas observed to be heavily marked witbhndreds of impact
defects, most heavily concentrated around the dotms. investigatorsecovered three metal
fragments consistent with the jacketed portion of a bullet. On tntdh Mvall (exterior)were
observedasingle hole through the wall below whigkasa shallow mound of earth with 30
suspected human be fragments; numerous impawxarks aroundhe smaller doorway to the
left and the exterior wall; and significant damadeng the top and western margins of the
larger doorway (at the eastern gmahich wasindicative of an inward force being applied.
The snaller doorway on the western ehdd foam lettering above it thawas missing a
section. The floor was gered withhay, manurgand farming tools’

Finally, investigations and analysef mass grave sites provided additidioaénsicevidence

regarding the killings at the Kravica warehouséhich was consistent with, and further
corroborated, the eyewitness accoun&s t he A Summary oif Maésor ensi
Graves Exhume"dMainm i nh@y0 @Eeipito®ZB6pnotes, one mass grave

A Su mma Forensi fEvidencé Ex ecuti on Poi nts ShMan nMansgs RGrpaowretsod) , (
Manning, 16 May 2000 (Exhibit Q39).

8 Manning also relied on the report of the United States Naval Criminal Investigative Service.

171 Manning Report, pgs.-8l (Exhibit 0-239);B | a g q Jestimoni of Dean Manning of 5 February 2004,

pg. 7213 (Exhibit @28).
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site in particular, Glogova 1, was linked to the killings at the Kravica warehouse through
artifacts and other evident®.As statedn that report

Glogova 1 is a primary, disturbed mass grave located on a dirt road off the
Konjevil Polje to Bratunac ®&Amplk near th
evidence was located within the Glogova 1 grave linking it to the mass

execution pointof Kravica Warehouse. This evidence includes broken

masonry and door frames indistinguishable from that located at #nackr

Warehouse, as well as &atits such as car parts and straw described by a

survivor of the massacre bsing present in the wdreuse

€ The bodies of at least 191 individuals and 283 body parts were located
within the graves. Due to time constraints, a limited number of autopsies have
been condcted and the calculation of thEINI (Minimum Number of
Individuals) has not yet been tha é .

The Glogova 1 gravesite is a primary grave enag of at least 6 suraves
[CEFHKandLE . €A particular featumwasthef some o
high incidents of apparent blast and shrapnel injury to the bodiesated

within some of the gra@ s wer e gr elevargl as wallfat gppacefitf o

pieces of grenade and shrapn@he items located within the graves and the

injuries evident in the bodies fully supports witness testimony of the process

of execution and body removal at the Kravicardhouse.

A direct physical link to the Kravica Warehouse execution point was found
each of the Glogova 1 graves

Although postmortem examination has not been made of all the bodies from
Glogova, it is clear that the victims within the grave sutfeseviolent death.
Bodies were discovered with bullets and shrapnel embedded in bones and
decomposed fleshMany bodies showed signs of high impact fractures, many
of which were consistent with the use of explosives and hand grerade$. e
remains variedn age, however, at least one individual was described by an
anthropologist as being appimately 12 to 14 years of age.

18 A more detailed report of the investigation of the Glogova 1 mass grave site was produced by Richard Wright,

which contains additional information on evidencefod at t he Gl ogova 1 site. i R
Exhumations at the Glogova 1 Mass Grave 287).216e00 0, Ri
Hedley Report also discusses evidence discovered at the Glogova 1 mass grave site.

19 2" Manning Report, Dean Manning, February 2001, pgs-121(Exhibit 0236). Additional evidence

concerning mass grave sites, including secondary mass grave sites, linked to the killings at the Kravica
warehouse is contained i n itEReatfi SinmrRaoriyntosf amarBVassisc GE \
Manning Reporto), Dean Mann2#4g), 2dnddughst AROPAE8r t( Eah
Glogova 2, Bosnia and Herzegovina19®® 01 ( fiBar aybar Reporto)-238Jose Pabl «
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IV .LAW OF GENOCIDE

A. Elements of the Crime

Article 171 of the CC of BiH defines the offense of genocide as:

Whoever, with a aim to destroy, in whole or in part, a national, ethnical,
racial or religious group, orders perpetration or perpetrates any of the
following acts:
a) Killing members of the group;
b) Causing serious bodily or mental harm to members of the group;
c) Deliberatelyinflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;
d) Imposing measures intended to prevent births within the group;
e) Forcibly transferring children of the g

Article 171 ofthe CC of BiH is identical in most respects to Article 141 of the Criminal Code

of t he Sociallist Feder al Republic of Yugos
Convention on t he Prevention and Puni shmen
Co n v e n éentryoimodorce 12 January 1951.

Article 141 of the CC of the SFRY defined the offense of genocide as:

Whoever, with the intention of destroying a national, ethnic, racial or religious
group in whole or in part, orders the commission of killings erittflicting of
serious bodily injuries or serious disturbance of physical or mental health of
the group members, or a forcible dislocation of the population, or that the
group be inflicted conditions of life calculated to bring about its physical
destrucbobn in whole or in part, or that measures be imposed intended to
prevent births within the group, or that children of the group be forcibly
transferred to another group, or whoever with the same intent commits one of
the foregoing acts, shall be punishediimprisonment for not less than five
years or by the death penalty.

The Panel notes that, in addition to the other acts enumerated in Article 2 of the Genocide
Convention, Article 141specifically defined forcible transfer as one of the possible
underlying acts of genocide.

Article 2 of the Genocide Convention defines the offense of genocide as:

In the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religous group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

®gSee alsRomeSt at ute of the I nternational Criminal Court (
2002, U.N. Doc. A/CONF.183/9 (identical to Art. 2 of the Genocide Convention).
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(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measwes intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

Although the application of Article 171 of the CC of BiH need not be premised on the
customary status of the crime of genocide, the Panel tiaeg is indisputable that genocide

is recognized as a crime under customary international law. As early as 1951, the

Il nternational Court of Justice decl ared, A [
principles which are recognized by civilizedtions as binding on States, even without any
conventi on &l Likewisk,ihe SetrétanynGereral's Report pursuant to Security

Council Resolution 808 and unanimously approved $gcurity Council Resolution 827

decl ar ed, AThe pahinternatiorfal htnramtarian daw waichthasabeyond
doubt become part of international customary law is the law applicable in armed conflict as
embodied in: éthe Convention on the Prevent:i

of 9 Decefhber 1948. 0

Article 2 of the Genocide Convention is incorporated verbatim in Article 4 of the ICTY
Statute and Article 2 of the ICTR Statute, applicable to the activities in Srebrenica and
confirmation that the definition of genocide as recognized in customary interalakaw is
identical to that set out in the Genocide Conventifs.the Trial Chamber highlighted in

Jelisil AArticle 4 of the Statute takes up wor
Convention]. €éSubsequently, the Convention
international instruments relating to human rights. There can be absolutely ndladutst

provisions fall under *tustomary internationa

Article 171 of the CC of BiH, as well as Article 141 of the CC of the SFRY before it, were
adopted as domestic law in order to meet the State's obligation under the Genocide
Convention. Arttle V of the Conventionread8: The Contracting Parties
in accordance with their respective Constitutions, the necessary legislation to give effect to

the provisions of the present Convention and, in particular, to provide effectiakigefor
persons gui | tThe SFRY tgok an@ative doke in.the drafting of the Genocide
Convention and ratified it in 1950. As domestic law thus derived from international law,

Article 171 of the CC of BiHbrings with it as persuasive thority its international legal

heritage, as well abe international jurisprudence that interprets and applies it.

2 Reservations to the Convention on the Prevention and Punishment of the Criemarfide Advisory

Opinion, (1951) ICJ Reports 23.

2secretary General's Report pursuant to par a. 2 of
General 6s Reporto), USke ddspRrosecusof 2 Je@iPadl Akayesu ICAR-96-4T5 .

Judgment2 September 1998, para. 495 (AThe Genocide Conve
i nternat iPorroasle clua w.ro )yIT-95@0 T, Judgmehel 14i Dieice mber 1999, par a.
4 of the Statute takes up word fornddhe provisions of the Genocide Convention, which is undoubtedly part of
customary international | aw. 0) .

%7 e | Trial Dudgment, para. 60.

2 Official Gazette of the Presidium of the People's Assembly of the Federal People's Republic of Yugoslavia,

no. 2/50.
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Accordingly, the crime of genocide under Article 1@flthe CC of BiHincorporates two
distinct sets of elements, hamely ttieapeavelematsi the genocidainens reeor intenti
of genocide and the elements of the underlying%cts.

B. Actus Reus

Pursuant to Article 171(a)f the CC of BiH the actus reuso f genocide includ
members of the groupo. miThmiemwmn,neif kiclolnicn g dre
groupo includes acts of mur d e’ Inaaticutat, thee r wi s e

Panel concludes that Article 171(a) prohi bi
prohibited as a crime against humanéigd a war crime pursuant to Articles 172(1)(a),
174(a), and 175(a) of the CC of BiH.

This Panel has previously identified the elements of the crime of murder:

1) the deprivation of life;
2) the direct intention to deprive of life, as the perpetrator was awofahés act and
wanted the act to be perpetraféd.

The qualification A me mb gersethatfthe aumlger of vicinis d o e s
must be large or significant. In theory, the killing of only one victim can still amount to an
act constituting taactus reusf the crime of genocid®.

Finally, the qualification fAmembers of the
must be members in fact of the national, ethnical, racial, or religious group that the
perpetrator sought to destroy in idor in part®

C. Mens Rea

The crime of genocide requires proof that thecusedStevanoui intended to kill the
prisoners in the warehousehich act of the commission is stated in the operative part of the
Indictment, and in addition, had the specific genocidal intent to desBogniaks from
Srebrenican whole or in part byaking part inthe killingsof the prisoners

% While the underlying acts specified in sphragraphs a) through e) can be characterized axthe reusf
genocide, it must be recognized that these underlying acts themselves hawaxtbstiheusand mens rea
elements. Accordingly, it is prefable to conceptualize genocide as similar to crimes against humanity in
requiring distinct inquiries into thehapeauor general elements and the underlying act. This serves to
emphasize that the crime of genocide requires proof of two disties reathemens reaf the underlying act

and the genocidahens rea

®The Panel expresses no conclusions regarding whet he
Article 171(a) is broader than murder.

SeeMi t ar Bwagawvol T, X-&R/A6MRB (Ct. of BiH), First Instance Verdict, 28 February 2008,
pg. 61:Dr agan D aXKR05/61v(Ct.iof BiH), First Instance Verdict, 15 December 202%. 53, 54.

See alsdrosecutorvVi doj e Bl agoj e v,ilT-0260d dudfmenat,d a JanydPoOk, ipdra. 642;
Prosecutor v,IT-98a3dMjJadgraent, 2Kaugsist 2001, para. 543.

% In Ndindabahizj the ICTR Trial Chamber found the killing of one person satisfied alotiis reusof
genocide Prosecutor v. Emmanual Ndindabahi€ TR-2001-71-1, Judgment, 15 July 200para. 471.

% Prosecutor v. Radoslav Brdjanifr-99-36-T, Judgment, 1 September 2004, para 688.
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V. GENOCIDAL PLAN AND CONTEXT T THE AL IBERATION O OF SREBRENICA

By the Indictment, the Prosecutonter alia, argues that there existed a genocidal plan to
destroy in part the Bosniak population in the Wptotected zone iBbrenica and that, by
taking actions as charged, the Accugmtdticipated in the criminal offense of Genocide.
Therefore, the Panel considered the existence of the genocidal plan.

A. T h elLibdration 0 of Srebrenica

Liberation was the term used by thedBian Serbs for the eradication of the Bosniaks from
Bosnian Serkheld territory. The expulsion of the Bosniaks from the area along the Drina

River had been the publically proclaimed goal of the RS since the beginning of the war. In

the 26 November 199&lume of theOfficial Gazette of the Republika Srpskat he fA st r at
objectves or priorities of the Seftpe opl e i n Bosnia and Her zegovi
other goals, the objectives th:E s t a b b bosdars s8garating the Serbople from e

other two ethnic communities; 0 and AEstabl i
eliminate the Dria as a border separating S&rb a t°e s . 0

Mi rosl av D e25blavgmbdr 2003tatememtio sheOTP( iDeronj i I St at ¢
(Exhibit 0-32 6 ) , affirmed this goal and referred
Al i berationod of the East Bosnia area along t

in 1991 and 1992. The Bosnian Serbs would first take over power in the muhesgalihe
Podrinje and then expel the Bosniak population by force: specifically by forcibly transferring

the women and children and often by detainir
of Bratunaco (par a. 152pol jthee (Fpamas.atlDh, of
of Kravicao (par a. 156) , and the attempted
Deronjil described in detail two fAliberation

women and children were folty transferred and 65 of the men killed; and Bratunac
municipality where the Bosniak women and children were forcibly transferred and the men

held on the gym of the VuK a r a dcfooliand thénangarbehind it where many were

killed.3* The ICTY testimonyof Witness 161 given in the o p ocase bnd introduced by

the defens€Exhibit O-X-05), confirmed that they buried between 100 and 150 Bosniak men

in a mass grave after the Bratunac Al i berat.

iLberationolystlhésbpepmekKasadgi | fABPpeatedve &
Upcomi ng Qisseead art 8 Manrchs189Exhibit O-1-31). The Directive set out the

goals for the war and established a war plan for each geographic area. The Directive was
highly confidential, and sent only to the command level. However, it instructed that there be

a public campaign to Araise the awareness o0
available human and material resources at the disposal bbdéhation struggé in order to

create afree and unified Sesht at e i n the former Yugosl avia. o
I n addition to the Aliberation struggl eo whi

spoke of Al i beratingod the Ser bstipda€aayde o f Gor

®¥ADecision On Strategic Objectives Of The Serbian Pe
President of the RS Nanal Assembly, executed 12 May 1992.

Deronjil implies that many more would have been kil
sent to Pale for i mprisonmeo(BxhibitOD&.r onj i i Statement, p

Case No. XKR-05/242 45 29 July 2008



Srbinje road. Most significantly, it ordered the Drina Gprivhose ara of operation
included the Srebrenica safe area, to:

[P]lan an operation named Jadar with the task of breaking up and destroying

the Muslims forces in these enclaves aiefinitively liberatingthe Drina
valley region. (emphasis added).

B. Phase OneMilitary T akeover of Srebrenica

Srebrenica was key to the liberation effort. Military offensives against the enclave were
justified byK ar adgi i and his general s, "Disionofttees er t ed
ARBIH were within the enclave and used it as a staging area for assaults 8geainisin

Serb villages in the surrounding area. However, Directive 7 described a strategy for
Srebrenica that focused primarily on the destruction of the civilian population.

The first part of the strategy was to starve the inhabitants of the enclaves into submission, and

so Directive 7 ordered civil a medogistids bupgora r y a g
of UNPROFOR to the enclaves and the supply of materiaduress to the Muslim
populatonma ki ng t hem dependent on our good wil/|l

through deceit, i n order t o a\wammdnityfando nd e mn
international public opinion; o6 and to be ¢
restrictive issuing of permitso by fAState

UNPROFOR and humanitarian organizatiorfs

The second part of therategy was also directed at all of the inhabitants of the enclaves, not
simply the military forces that may have been present. The goal of that strategy was the
creation of Aan unbearable situationandf t ot
life for the inhabitants of Srebrenicaa@d pa, 0 t o be a@alcptanmpdands hed 7
well-thoughto ut combat operations. 0 The operation
was named Operation Jadar dé&dnse redingss shallchei ve 7
implemented immediately, and operatiai®perational and strategic level by 20 April 1995,

by which time all operativstrategic and material preparations for the coming VRS
operations must be completed. 0

In the months leading up to 1aly, the Bosnian Serbs were effective in blocking food, petrol

and medical supplies to the enclavgeutenantColonel Thomas Karremans, commander of

the Dutch Bat, made reference to the fAbl ocke
Fontanawih Ge n . Ml adi | . At Cot. Kagemans recounted thaetkey i n g,
had received no diesel deliveries in months and that there was only enough food for his
soldiers for two more days and none for the refugéfsalso confirmed that the peoplens

already in weakened condition because th@&ynot hadenough food in the compound in the

past six weeks

%2 The Directive charactefizd Afcertain i ndividual s and parts of U
organi zationso as engaging in activities that were #ft
passage of food, fuel and medicine was consistent with one of the diajeé@ t i ves of Directive
the enemy as to our true intentions. 0

®Srebrenica Video Footage (fiSrebreni ca92485 (BExibitt)) , Tr an:
193). This Exhibit includes video footage made by the journalist Zoramw Reir | .

Case No. XKR-05/242 46 29 July 2008



Military preparations were also underway in accordance with the instructions and deadlines

set out in Directive 7. Major Robdftanken, deputgommander of the Dutch Bat, explained

that theBosnian Serbmi | i t ary operation tentatively beg,.
south of OP Romeo where it was clear thatBbsenian Serb crossed the UN boundary, and

we managed to get them back to theiwn si de of t he®* Mivosldv ront at
Deronj il reported a visit from Karadgil t o 2
him that a military operation fAwould soon t
take nece®sBeryongtidpsumder stood this to mear
preparations in Bratunac, and to that end he contracted for fuel reserves witthdhe
transportation company and saw to the collection of food for an increased military présence.

On May 31, OP Eho was taken. As Maj. Franken explained:

We analyzedt [the attack on the outpost] as a test case... in the sense of will
the UN react with air support.... That did not occur. There was no
counterattack by Muslim forces, and there was not a reate@ttack by UN
forces. So weanalyzedt as being a test case for the following attack on the
enclave in July’

The next stage of the military plan to create the situation designed to extinguish any

expectation of the i nheduivivaandlt isf @d WBa e bir eint ic @
the name Operation Krivaja 95. Krivaja 95 commenced when thectimamander of the

Drina Corps, Generdflaj or Mi |l enko Givanovil, signed two
the plans for the attack on the enclavel ordering various units of the Drina Corps to ready
themselves forcombd.On July 4 Karadgiil gave the order
Maj . Fr anken 0 saptareoOP i£cho vwas a tdstad seetwihhether there would be

any resistance to Bosnian Serbmil i t ary advance seems to be a
thenacting Minister of the Interior of the RS, testified that on 5 July, the day after the order

to attack the enclave had been issued,by Kar
and Gen. Ks t i | , who participated by phone, di scu
taking. As early as t he UMNMBROEO®R gbund goops wiv e 7,

probably not be directly engaged, except in the case of immediate danger. The engafemen
NATO ground tr oo p Operation Jadarr9y establidhaed khatlthe risk from

direct engagement by UNPROFOR or thd" Z8vision of the ARBiH was minimal. Air
attack by NATO was expected, but o DeféghseJ ul vy,
Orderd was in place to mini miPzKeo vtah e rceqros e ceule
Karadgil said at the meeting that he "was sa
Division of the ARBIH, was not in the enclave, and that without his leadership, they had very
little to fear fr om mnkhat SrébrReBicalds Srebrénigas inthas c | e

di sintegration phase in terms of militaryé.
done deal and that there is not much there.
Juy® Kar adgi | ihatdi amwso ofart he attack plan, as h

¥KrstiTlesti mony of 4KApTddt i2n0o0n0y o616 (Beutsk@272).0 1 5
®*Deronjil Statemen32). para. 163 (Exhibit O
®Deronjil Statemen32). para. 167 (Exhibit O

3" FrankerK r s Testiinony, pg. 2072 (Exhibit-Q77).

% Established Fact T8.

%9 Butler Report, 3.9 (Exhibit @25).

“0 Established Fact T9.
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Variation A would be to reduce the size of the safe area, while Variation B was thmv&ake

and occupation of the entire safe area. De
pban B éwould be attempt ed®* iOhthd samewdayrthat heni | i t
explained this to Deronjil (9 July), Karadg

order to take over the entire Municipality of Srebrenica including the UN Sate A

I n that same 9 July meeting with Deronjil, K
liberation struggle meant for the Bosniaks then living in the enclave. The objective stated in
theOfficial Gazetteo f cr eat i ng 0 s gthd Serbpeaple floenrthe otleretwoa r at i

ethnic communitieso was unchanged. After
Deronjil s view that there were 40,000 peopl
Karadgi i said the folul dwiahdg¢: b@Mikriddleav ,ho

said AWhoever you can get hold of. 06 He u:c
added the following sentengeiit he princi pl e of Western S
literally the sentence he used. | am 100% certain that he used those exact

words.

Deronjil then explained that he and Karadgi
attack in Western Slavonia where it was believed that the Croats had killed all of the
civilians, including those who were trying to escépe.

The VRS, in followingk ar adgi il 6s 9 July order to take t
shelling of the town which was far beyond any proportionate military necessity and that
demonstrated disregard for civilian lives. Maj. Franken testified on -esaasination by

defense consel before the Panel that the only legitimate military target would have been the

post office, which was the headquarters of th& B8 vi si on, stating, nT
military target could have been t heotePinst Of
his I CTY testimony that #Athe city itself did
t han, o f cour se, the UN forces. o Maj . Fra
reasons for such intensive shelling and both would haveathees ef f ect : Aki 1
trying to raise a panic by killing people.
chil ®#reajba Latil and E.H. related in thei

psychological havoc the shelling was having on the iitduals in the overcrowded town.

TheBosnianSer bs continued shelling the escaping
the failed air attack by NATO on 11 July, an
to 30,000 women and children and beeém 1000 and 2000 unarmed meétajral at i |
testified that they continued to be fired ugdnThis is likewise confirmed by Maj. Franken,

who ordered Major Otter, the Dutch compound commander, to travel with the evacuees.

Thereafter, with the civilans kot ol ar i , F r a BdsreanSerbsvarmnedfthe e d , t
Dutch Bat t hat I f there was any further res
woul d kil our [ Durtackan b@&iaved] thisRvGl have occurkéd, jand
“Deronjil Statemen32). para. 177 (Exhibit O

“Deronjil Statemen32). para. 181 (Exhibit O

“3FrankerK r s Testiinony, pgs. 2018, 2019 (ExhibitZ¥7).

* Franken tetified at the main trial that all ARBiH weapons were left behind when B Company withdrew from
Srebrenica; after the men had withdrawn and there we
likewise no reports of weapons found among the refugees.
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further he had no ddm as to what would have happenethe Dutch Army had mounted a
defense in Potol ari

We would have had a massacre, and | mean a massacre between women and
children.... The Serbs already proved that they didn't respect anything about

civilians or noncombatants. They fired at them with artillery in Srebrenica;

they fired on them with ar®illery on the

By the night of 11 July, when the first meeting at the Fontana Hotel occurred, the liberation

of Srebrenica had been completedtmfirst phase, the military take over. The VRS had

c r e adan entbeandble situation of total insecurity for the inhabitants of Srebrenica T h a't
had been accomplished with a disproportionate use of force aimed indiscriminately at the
entire populationwithout regard for the lives of necombatants and those who were

indi sputably civilians. The seconahopebfase we
survivalandlife for the inhabitants of Srebrenic&

The twopart nature of the liberation oférenica was described BaptainMo mi r Ni kol i I
the Assistant Commander for Intelligence and Security of the Bratunac Brigade of the VRS,
who acknowledged that by the morning of 12 July, after the enclave was militarily taken, the
Acombat papmphatdedeen At the main trial Ni k

the morning of 11 Jul vy, feverythingCapmas o0V e
Ni kol i | f ur t h etre seeonppamsf the aperation tohtmeed, which meant the
activii es which | have already spoken about. o

spoken were the permanesriadicationof the Bosniaks from Srebrenica through the forced
transfer of women, children and elderly, and the detention and killing of th&’men.

C. AnThed Seawot 0: | Prhdicatien offthe 8osniaks

Capt Ni kol il 6s wunder-samndinmguoé ohethwodliber
supported by the contemporaneous public statements of two of the leaders involved in the
operation: Gener al Radi sl av Krstilnteavievds Pr e s i

given by each on 12 July, they leave no doubt that the first part of the liberation, the military
takeover, was complete, but that the second phase, dealing with the 40,000 Bosniaks who
lived in Srebrenica, was ongoing.

Video footage reveals ayrnalist standing outside the UN compoun®att o| ar i , surr c
by BosnianSer b sol di ers and Bosniak refugees, as
which the DrinaCorpd i d t hei r fAmi | i t diberatign oftSrebremicalde | at i o
Krstil theojoumadist, arettirified thatthe military operation was only part of the

t ask: AWe did not stop the opelibemtionofthe we a
territory of Srebrenica Municipality 0 Leavi ng wasialkidgoabob#raditatioat h e

of the Bosniaks as thafart of the liberation thavasi pr oceedi ng werdontohe end
reference the thousands of refagesurrounding him, and explained i We guar ant ee
the civilian population, they will be safely

“>FrankerK r s Testiinony, pgs. 2020, 2023 (ExhibitZ77).

“° Directive 7 (Exhibit QI-31).

““Bl agqj efwiainscri pt of 22 BSeptodeebvéiiimanoa) (ApPsp B8 (F
Mo mi r Ni k o l-examined deforechis €sus by éeke counsel for the Accused on 6 February 2008.

“8\/ideo Transcript, pgs. L00924820092453 (Exhibit @193).
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Karadgi i in his television interview, al so

strongly’® Kar adgi il acknowledges the military viect
superiority of both the Serb Weapagesthahnd t h
Acombat activities ceasedo. When asked by
Srebrenica?d6 Karadgi l does not speak about

Bosniak population of Srebrenica, saying:

[O]ur commissariat forefugees, as you can see, rushed in to help. Everyone
can see that these people look vietl and that there are no problems at all. If
you compared what happened in Western Slavonia, where Croatians were
allegedly liberating, with what has happenedSirebrenicawhere the Serbs

are doing the liberatingthere is such a difference that it is impossible to talk
about war at all. (emphasis added).

The fAliberatingo to which he refers is clear
operatmm was concluded. Hi s comparison to the
Slavonia is particularly telling both because thecalbed liberation of western Slavonia was

thought to have involved the total annihilation of the Serb civilian populatien tai Croat

military victory, and because three days bef&r@ar ad g i | used the same
speaking with Miroslav Deronjil to explain
should befall the Bosniaks after tBesnianSerb®military victory in Srebrenica’

Gen. Krstil and Karmrpabliayprohounaemenesopadvarte tiheydeceith e i
that the refugees were being wietated and being given some freedom of choice as to their

future. Their approach continued to be consistent with the goal of Directive 7 to avoid
Acondemnationibnwat heommuer g and i nternatio
Ml adil was | ess discreet about the fate of |
July, during his triumphal march through the empty town of Srebrenica, he turned to the
camera and addressed his television audience with these words:

Here we ag, on the 14 of July, in Serb Srebrenica. On the eve of yet another
great Serb holiday, we give this town to the Serb people as a gift. Finally,
after the rebellion against the Dahtise time has come to take revenge on the
Turks in this regiori* (emphasis added).

CaptNi kol il 1l eft no doubt that Gen. Mladiloés
approach to therBbrenica inhabitants. In his Statement afts, confirmed in his testimony
before the ICTY and subject to cressamination at this main triaGapt. Ni kol il reco

in detail the official plan for the eradication of the Bosniak population in Srebrénithis
plan was already conceived and operational in the early morning hours of 12 July when he
was given his role in connection with the pldn.his statement he stated:

“9Video Transcript, pgs. L0092484092455 (Exhibit @193).

%0 Butler Report, para. 1.32 (Exhibit-225). As Butler explains, Croatian Military aRlice forces inflicted a

major defeat on Republic of Serbian Krajina military forces by recapturing theoSeupied portion of western

Slavonia in Operation Flash.

*1Video Transcript, pg. L0092407 (Exhibit193).

2Momir Nikolil, 9t oatcamentanacfe PdctResgpmnsibility (ANik
0-246).
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[l]n the morning of 12 July, Lieutena@o | o n e | [ Vuj adi n] Popovi
t hat the thousands of Musl im women and
transported out o theldterditorylnear Kladanjawvdahatd Mu s | i n
the @le-bodied Muslim men within the crowd of Muslim civilians would be

separated from the crowd, detained temporarily in Bratunac, and killed shortly

thereafter. | was told that it was my responsibility to help coordinate and help

to organize this operation.

Al t hough his specific task on 12 July had t
information to mean that all of the Bosniak memir8rebrenica who came under ttuntrol

of the forces ofthe Republika Srpska, regardless of whether they wer®€ mt ol ar i or
elsewhere, would likewise be detained and kiffed.

1. The Role of the Security and Intelligence Organs in Phase Two

This information was r e lfreamytedrina 6orpN.t. Kalohel | by
Vujadin Popovi | and [GIColenéBvetofakK®8soui ity Chi ef of |
after a meeting between the commandershefSrebreicta operation, includingsenerals

Ml adi i a, held e#flrersthat torningaccording to a dispatch filed Hyragomir

V a s wHo also attened that meeting. In the dispatch, quoted by Butler in his Narrative,
Vasil reported that tasks were assigned at t

CaptMomir Nikolil was at that time the Securi
Brigade, 2% Infantry Battalion. The Security and Intigence organs existed at tBeigade,

Corps, and Main Staff levelsand were charged with collecting, managing and mauimg.i
intelligence, conductingcounter intelligence, providing security for the command and
oversight 6 the military police* Within those functions fell responsibility for interrogation

of prisonero f war avaakbt it heitofa de¥®i gnated | ocation

Under the JNA Brigade Rules applicable to the VRS, as quoted by Butler, the Security and
Intelligence organsvere charged with organizing cooperation with their counterparts in other
military units®® The Bratunac Brigade was part of the Drina Gorp t . Col ., Popo
Assistant Commander for Security Affairs, was with the Security and Intelligence Organ of

the Drina Corps, as was Lt. Col. Kosdrj Chief of Intelligencewho accompanie® o p o v i |
whenPopotvdalid Ni kol i [thabwas thesecondnphasé theo liberation of
Srebrenicaand advi sed Ni kol i [ GolbnelRadislavtankeéy € Whion t ha't
liaised with Franken orl2 and 13July’’, was also with the Drina CaospSecurity and
Intelligence Organ. Colondl | u bBeagaa who played an active role in supervising the
transfer of the prisonerfsom Bratunac to Zvorni, waswith the Securityand Intelligence
OrganfortheMalnStaffandZ“stDragoml r Ni kol il who woul d
assisance by Capt. Momir Ni k o | i dol. Bearadin executing and buryinBosniak

prisoners, was with th&ecurity and Intelligence r@an of the Zvamik Infantry Brigade.
Throughout the period beginning di? July through 19 July, theseindividuals worked

*Ni k &Il ialg oTjestinmoiny, 22 Sept. 2003 Transcript, pg. 1717 (Exhib24®).

“AReport on command responsibility of VRS,@r3 gadebd
(Exhibit 0-226).

° Butler Brigade Report, 3.19 (Exhibit-226).

% Butler Brigade Report, 3.17 (Exhibit-226).

> FrankerK r s Testinony, pg. 2049 (Exhibit-Q77).

8 SeeSections V.E and V.Rnfra.
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together on various aspects of Phase Two of the liberation: overseeing and coordinating the
extermination of the Bosniak population by the foraeshgfer of womenchildren andthe

el derly from Potolari, and t he dTdemannerinon and
which they operated suggested an Intelligence and Security hierarchy parallel to the
command structure within the Corps, which extended from Colonel Beara MatheStaff

level to Momir Nikoli and Draga Nikolil, both on the brigade leveland their
subordinates’ They continued to work together to dispose of the bodies of the executed men

and the eburial of those bodies in tleitumn of 1995. Evidence of theole is attested to by

Mo mi r  NMilosiav D & ¢ o rijuborhi, Bor o v |Daagan®b r e n Bragorhir,

V as iTbmislav K 0 v,aadnd many other witnesses.They did not take on these
responsibilities of their own volition. As will be discussed below,ithr or der s ¢ ame
the topo.

2. The Role of the MUP forces in Phase Two

Neither the2""Ge k o v i I i nor any esubotdihatedodhe Drena CoMUP unii
under Orde 64/95 (Exhibit O-81 and QI-01) had any involvement ilPhase Onéd the

military operations of the Liberation of Srebrenicalheir sole involvement waand was

aways meant to be, with Phasé #he extermination of the Bosniak people. At the time they

were redeplogd from the front line in Srednj&eneralM| a di | h agdprefiauslr hour
taken his triumphal walk through the streets of Srebreaizhhe was about to take part in

the first meeting at the Hotel Fontana where the fate of the Srebrenica Bosniaks and the
Dutch prisoners were the center of attention. It was to ghase of the Liberation of
Srebrenica thahkese unitgconsidered to be the highestlibertroops in the RSsee Section
V.F.2,infra), were diverted fronthe front line in Sarajevéconsidered to be in the greatest
jeopardy®) and sent in the middle dhe night to Bratunac, where the military victdrgd
alreadybeen achieved. It is obvious thhetpurpose of their deployment to the Srebrenica

area wassomething different from assistinpe take over of the safarea ordered by

Karadgi | ormccomplisidgt Ihye, t ask specified in the re
crush the enemy offensive from the Srebreni
Panel believe, t hat t he f or mu li@terum mlthoufh the Brel ddes a s k 0
notaggr ee with t he drenasto thapsirposenof tieccamgn.| His opinion as

expressed in his testimoiif hat Karadgil for political reas
him personally to be orhe ground when Srebrenica féllis unlikely. The wor | dés

journalists had alrety reported that Srebrenica hidlen hours before, buhe Detachment
was still pulled from an important front line and sent to Srebrenite Panel founthat the

*Bor ov kxplainecin his ICTY statement thiere were two lines of authority to which the Intelligence

and Security officers answered: one was the Corps s
answerable to the brigade commander; and the second was the Intelligence and Security, $trudtich he

would also have been answerable to the Chiefs of security of the Drina Corps and the Main Staff. Statement of

Ljiubomir Borovlianin to I CTY OTP of 20 February 200
L0068886 (Exhibit G837).
®OTomisaev Koval testified: Al knew that there was no cr

battlefield, whereas on the other hand, there were plenty of reasons to do that on Sarajevo battlefield where they
were deployed, because |, because ¢hosits were already deployed based on the previous orders of the
President of the Republic and my orders, they were already there on the Sarajevo battlefield and because that
battlefield was, objectively speaking, the most critical and toughest battlafiel my assessment was that this
battlefield was simply betrayed by the Headquarters of the Army of Republika Srpska, that they left them
without reinforcements, without weapons, without ammunition, while on the other hand they had rather strong
forcesint he Srebrenica area. o
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Detachment was sent to do exactly what they did, assibeisecond phase of the Liberation
of Srebrenica.

D. Phase Two Eradication of Bosniaksi Forcible Transfer

1. Preparation for the Transfer Plan

On 11 July, Miroslaer onj i i heard by public radio broc
Srebrenica had fallen and that he was appointed Civilian Commissioner for Srebrenica by
Karadgil . He c onmightdy teleplibneK Burirgdhgtiphonetconeaetsation

he receie d i nstructions to meet with Gen. Ml ad
Potdar i, and deliver to them the Presidentos r

The first variant was that they would remain in Srebrenica which was
inconceivable. The secondriant was that they would go in the direction of
Kladanj, which was under the control of the Muslim Army. Under the third
variant, they would go to third countries, which was also not a real variant.

|t was clear to Der onoysinbffeingthese optians.aHs gxpléinedva s n
in his statement given to the OTP the obviou
reason was that there was no serious intent to keep these people. The whole thing was done
for propaganda purposesnd the actual intent was to have them leave the area and to
cleanse the t®rrain of Muslims.?®d

Deronj il neverthel es shirdt neeetikg at theHatel Fongapasamd) e t o
delivered it to those in attendance, even though he knew that there was only one option
actually available: their expul sitbhenFotana K| ad s
meeting as well, saying to the civilian rep
choose to leave. Just express your wish. If you wish to leave you can go anywhere you

|l i keél f you want to go eadtlfyousvanttogosvesiSywu bi a
can say where®you want to go. 0

Mo mi r Ni kol il t esti fi e dexamination latethis Im@iT tvial, thatu b j e c
when he heard that Gen. Ml adi | had said this

He said that whoever wished to stay should speak out and say so on an
individual basis, whether they wanted to stay or leave. That's what he said. In
theory, some of the Muslims would be allowed to stay. In practical terms, |
know what Mr. Popovi andMr. Kosori told me. Quite simply, the position

was that all civilians woudl be evacuated, that the men would be detained
separated, detained, and killed. This was a position that clearly indicated the
operation would go through to the very end and would be applied to
everyone®

Gen. MI adi i acknowl e d gtiaglthai he hat &t ¢hat pant (t0dD0 dho nt a |
12 July) the needed vehicles, but that UNPROFOR had to provide the petrol. As it happened,

®Deronjil Statement, 3pras. 187, 227 (Exhibit O
®2Video Transcript, pg. L0092448 (Exhibit{93).
SNi k @Il ialg oTjestimonyl, pg. 1683 (Exhibit-Q46).
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buses and trucks filled with petrol arrived
third Fontana meeting. Maj.r&nken testified thakt. Col. Karremans returned from the

meeting at about 11:30 and told them tGag¢ n . Médasdid that transportation for the

civilians woul d ar r i v leuttletverylndmehtthe thld roerthat, wefgot a report

that there wee a hell of a lot of buses and trucks appeafiog the direction of Bratunac,

over the road going to the Pbtoi aread™

I n fact, Butl er r e3phws;Gers Krstil hoedéred BG useefom hige as
municipd i t i By080 0 h o Masisréported to his superiofs h aver 160 trailer
trucks have al r e &draddiieneam orger h§\e in anaBi dhd2 Julyat

08:35 (Exhibit O-270) required all brigades within the DrinGorpst o s uajp availgble i

buses and minibuse®lbnging to the nits of the Army of Republikargska to be secured

that day by 180 hours at the lateét Thisr e que st by @sondicat€siwheen o v i |
these vehicles are to obtain the petrol, thereby also indicating that supplies ofwgeé&ol
available for their use.The order also demanded that the MinisifyDefensefiobtain by 12

July 1995 all the buses available from state and private owners for the theee commands

of the ibthdagaedess ®f So k odgad; HarPfResdg Hasdicaa , MiVIi igl i
Bratunac and3ekovili. All of this activity preceded the third meeting at thetel Fontana

as well as the exchga betweent. Col.P o p o v iChpt MomidNiko | i |

Gen. MI adi | htaGbl. Kareeenans and thedrefulgee represergatithe second
meeting at the Hot el Font ana, held at 23:00
was between 15,000 and 30,000, and that most were women and cHilten Franken, an
experienced military officer, observed that providing daglipment, petrol, manpoweand
coordination necessary to move 25,000 to 30,000 people from one area to another in two days
was a massive logistical undertakinglf you see the problems that the Serb forces were
confr ont erde omganiatioré of tre evacuation, the transport, securing the routes,
arrangements to be made at the crossing point of Kladanj, | think there were four up to six
brigades at least involved, sowe'retalsi about corPs | evel at | eas

From this activity and the events I&agl up to noon ofl2 July, several things are clear:

1 The number,gender and composition of the Bosniak civilians taking refuge in
Potd ari was known.

9 Phase two of the liberation of Srebrenitah e er adi cati on of t he
(women, childrenand the elderly), was about to begin.

1 The Bosniak civiliangrom Srebrenicavere to be forcibly transferred.
1 The task was being coordinated by members ofrttedligence and Security organs.

1 The Bosniaks nesr had any choice but to leave.

=a

Where theywould go was entirely up to the powewithin the RS.

® FrankerK r s Testiinony, pg. 2028 (Exhibit-Q77).

% Butler Reportpg. L01134335 (Exhibit €225).

% Video Transcript, pgs. L0092435, L0092443 (Exhibil.@B).
" FrankerK r s Testifnony, pg. 2029 (Exhibit-Q77).
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1 Provision for their transfer had been organized well in advance and certainly before
the meeting at@00 hours at the Hotel Fontana.

1 Those making preparations for the ster were well informed othe large numbers
that would be trasported.

1 Manypeople from several different military and civilian lines of commasdyell as
private providersywere involved and knowledgeable abous thart of the eradication
plan.

f Presi dentMirdslaw Dedrjii 4nd GeneralMladii had coordinated the
public deceit that the refugees had the choice to stay, a deception which was
consistent witht he ongoi ng o0 hcpndembation dy theanteraatianal d = A
communityandirge r nat i onal public opinion. o

The evidence establishes that sometime before the momer€dapatMo mi r Nviak o | i |
assigned his coordination task, the plan to eradicatBdbeiakwomen, childrepand elderly

by forcible transfer was developed. The Panel has insufficient informatiowhich to
conclude the exact time that this occurreHowever, that the plan existed, at least as a
contingency, prior to the fall of Srebrenjda evidenced by the efficiency with which the

tasls were assigned at the level obordination and impleméaiion and assembly of
resourcesand the speed with which the deceit that they had any choice in whether and where
they were to go was created and circulated.

2. The Deception

The deceit was broadcast repeatediuch was made t o t dckoicemeadel a o f

by the refugees to | eave Potol| ariPresidelt go t
K a r a,dndis television interview given oh 2 J u | ¥f theydtlzeiBdsniaks} want to
acceptthe authorities of Republikarf@ka, and become itsiciz e n s then they d

go. However, it turns out that the overwhelming majority wishes to go and they are mainly
going to Tuzla® Gen.MI a daccbmpanied by theideo journalist, is seen goirfgpom

group to group of r eftérnognecél? July assufng them farreh on t
c a me rAaybody thiat wishes to stay can stay. Anybody who wishes to leave tlitigryerr

can | eave % Wiasother@aint hietfooks sympathetically at his audience while

the camera catches him sayinWé have or gani ztedood theewateraraln s p or
medicine. In the first round today, we will evacuate women, childueah the old, as well as

other people who want to leave this combat area in their own figewthout any kind of
force. 0

Although it was true that by2 July after enduring the shelling in Srebrenica and on the road

to Potolari, and ,amed $egaal orn, Pdoetsotliatrut,i otnh e
preferred to be transferred than to remain in those conditionsy#sisertainly not a free

choice There was little food or water availablend the July heat was stiflid§ Gen.

Ml adi | did not arrange for f oo diletheeameras or m

®8Video Transcript, pg. L0092454 (Exhibit193).
9Video Transcript, pg. L0092452 (Exhibit {93).
0 Establshed Fact T36.

Case No. XKR-05/242 55 29 July 2008



were rolling, and in fact he refused to giwbe Dutch Bat the medical suppliekt. Col.
Karremans asked he be allowed to retrieve from Srebréhitha j r a L atafthe t est i
night of 12/13 Julyas being one of unbelievable horror, when people were screaming and
shouting, some going insane, a few commgttsuicide The refugees in the compound could
seeBosnianSerb soldiers setting houses and haystacks offfiden and boys were being
separated from their families and taken away, shots were heard, killings witreessettad

bodies discoveret.

JeanR e nR@ez the former lead investigator in Srebrenica for the ICTY QfdProborated

the witness accounts of conditions in tReot o| ar i compound and its
interviews with victims conducted within days of their arrival in refugee camps in ARBiH
territory. He testified at the main trial as to his efforts to establish the reliability of his
information, which the Paah found convincing. He described what he learned from these
interviews. First he corroborated thatthesoe s and t he VRS a2July ved i
around noon and the Bosnian Serb soldiers started mixing with the crowd almost
immediately on thataly. Several took UN equipment from the UNPROFOR soldiers so that

men whom the crowd believed were UN were in fact speaking Serl¥doen separation of

the men ensued, panic quickly spréadd a j r a aldp eelated mistreatment of the people
bytheBosianSer b sol diers, a point”corroborated b

NonethelessPresidentK ar ad g i | wanted to mai ntéerrmioml t he ¢
community thathdadebderwacoalatnoany. When Der
draft an agreement iitUNPROFOR stating that the evacuation was carried out according to

the requirements of international | aw, Kar a
although he told Deronjil t°hat he doubted th

The statement was in fact sgd by Maj. Franken,with Lt. Col. Karremais @pproval,
althoughMaj. Franken insisted on adding a disclaimer to the part that declared that the people
had a choice to stay or go. Mgj. Franken explaingat main trial in this case:

The contents of thagtatement were incorrecfTo make that clear | added a
handwritten sentence at the last line of that statement. | estimated, and in my
opinion that was not a realistic choicBecause staying meant staying without
any means, without food, without dkinwithout housing, etc. etc. staying in a
potential hostile environment, and the alternative was going to a safe area.
You canb6t s p elaakrealaxhoréduithat thoseqpdople hace That is
what | meant about thatatement not being realistic.

NeverthelessK ar ad g i | was delighted with the state
copy t o hi m, and suggested t hat Deronjil
accomplishment. Agai n, accordsegdt wi Dbr Kay |
and ot ther dinoli@mgaMr . Zameti ca, wh om Mfeskginj i | ro

is wonderful you managed to do thidlow wewill be able to show the woréd that this is

"Video Transcript, pgs. L0092437, L0092439 (Exhibif.@B).

2 Established Fact T39.

“Hajra Latil; Major Robert Franken.

Bl a g q Testimony of 15 May 2003, pg. 384 (Exhibitaa3).

“Ni k &Il iaig oTjestimoiny, pg. 1710 (Exhibit@46).

“Deronjil Statemen32). para. 221 (Exhibit O
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proof that we carried out the entire eva@matn a just and proper mannerK ar a dad i | h
the document forwarded directly to the UUN

E. Phase Two Eradication of Bosniaksi Killing of the Men

1. Preparation for the Killing

The same intelligence that allowed Besnian Serb to adequately prepare for the transfer of
25,000 to 30,000 p@te and accomplish it in 48 hours was also available to them to estimate

the number of men in SrebrenicMiroslavDer onj i | reaffi9Jdulgtthe t o Ka
day Karadgil issued the order to take over S
living in the Srebrenica safe area that would need to be dealt with if variation B, the military

takeover of Sretenica, proved to be militarily feasibléomirNi kol i | , whose | ot

provide intelligence, assured the Panel during his testimony at the main trial thia by
afternoono f 1 1 oftaudseywe hathte i n f oaf tmeanilitary stéength of 28"

Division, theirar mament s, a n d Onftha anarningpf 12 duhy dy the. tilme he

spoke withLt. ColonelsPopovi and Kosofi, Ni kol i I had al reedidy as:
men f | eei ngandtoo thé mightobkefare he, had sent a reduet Drina Corp

command that between 1000 and 2000 had gone.there Col. Karremars confirmed to

GenMIl adi i at t he sHoeldFondna thatastof 23:00 hauts hiiJalyeat

least 15,000t@ 0, 000 peopl e andeaheyareidtn Fcoot @i fhegg Oohdold

M| a ®5% are women and children and the other 5% elderlyrabut very few men?

The refugee representative, Nesib Mgihdadjusted the figure for the larger group Heel

seen outside the c o mtpteuaalwas doder to 80,060 patle d i | t
Simple math, even without the nesdy of intelligence reportsyould have disclosed the

tot al number of Srebrenica males, in and out
GenMl adi il therefore would hav eenlamddhe amotinhoé ap pr

armament the men of Srebrenica had when he made his ultimatum for surrender at the second
Hotel Fontana meeting held at 23:00 hours IdnJuly At that meeting he called for the
surrender of all the men and the relinquishment ofr theiapons. He sent the refugee
representative back to Potol ari ewcdetthatthe he me
me n s ur Freeddoehave a Glear position of the representatives of your people on
whetheryouwvant to surviv®é stay or vanish. o

Four events occurred between the seddatel Fontana meeting held at 23:00 on 11 July and
the thirdHotel Fontana meeting held at 10:00 on 12 July that show how Phase Two unfolded
regarding the Bosniak men.

First, MiroslavDe r o nj i telephaneonversasion wittPresidenKar ad gi | i n Pal
in the evening 011/12 July This is the sameall duringwhichkK ar ad gi | i nstruct e
to relay the deceit t hat the refugees in P
addi t i on pstrutad handag fo kthe message to be delivered regarding the men. He
told Deronjil that the men would not be tra
"Deronjil Statemen32). para. 224 (Exhibit O

B | a g q Testimony of 19 September 2003, pg. 1661 (Exhik4®).
Video Transcript, pg. L0092435 (Exhibit193).
8 Video Transcript, pg. LO09244Exhibit 0-193).
8LVideo Transcript, pg. L0092443 (Exhibit193).
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some of t hem mi ght be war criminals. Der onj
told me that the Serbs would have to insist on this because according to the conventions of

war, we had t fi’eThis cogvhrsation is comloborated by drders issued by

Karadgi | i n connection with DeronjDelréosnjappoli
said in his ICTY statement that hensi st ed t hat Kar awtitgen | pr o
aut horization for his assignment as commi ssi

both quoted iBut | er 6 £ Thhaer rfaitrisvte or d e rtp hisanpwppwsitiont i ng C
charged hi m wi allhcivilem and militaryg organk &ré¢at alffi citizens who
participated in combat operations against the Army of the RiégguBtpska as prisoners of

w a r The second, establishirrgPublic Security Staisin f or A Ser b Srebreni
fi .citizens who engaged in combat be treated as misaf ward Both orders require that

alici ti zens who éeetrgaed asgrisonars af wam bna thade no distinction

as to those rifa elsedhere. n Théd® broetoafirm Momir Ni kol i | 6's
under st a mltthosegapturkdsir thafiperiod enjoyed the same stitiEhe beauty

of this deception was afourse that in order to screen for former combatants, war criminals

or even to screen for age, all men and boys would have to be taken into custody, at which
point they were dependent on tBesnianSertsdii g o o d. wi | | 0

Second, intelligence was receivesbarding the location of the 10,000 to 15,000 Bosniaks

who had formed acolumnandwer f | eei ng Srebrenica toward Tu
heard later on the night dfl/12 Julythat there had been no further military resistance in
Srebrenica and | ar ge numb e r witdfawrdihne trheen dhiardecft i on ¢
Polje® Butler reportsthat two intercepted military telephone conversations #6m08 and

06:56 on12 Julyshow thatthe VRS werestrc ki ng t he col umndéds moveme:

Third, Butler reports ona Dispatchsent on12 July from DragomirV a s Héad of the
Zvornik PSC,to the MJP, the Cabinet of the Minister (in Pale) and the HQ of the Police

Forces in Bijeljina, Zvorni k @BIDBthat monimg, i t Va
with GeneralM|l adi | a n dnt, Khere taskd were assigned.
Fourth, after thavery 08:00 meeting withGeneralsM| adi | and Krstil, rerg

where tasks were assigned, but before the 10:00 meetingHotélé-ontanaMomir Ni k o | i |
learned of his mission in connection with the second phase of the liberation of Srebrenica

from Lt. Cols. Popovi and Kosofi, Krsti i 6s I ntelligence and S
to his tasks coordinating the transfer of the women, children and elteirlyk delarneld he

would have a role in coordinating the detention and killing of the Bosnia¥men.

At the third Hotel Fontana eeting, Gen. M| a di | a drdpeiut to chis surrénder
demandone that echoed the perononhjpobh Wwbucék Kaf ar
Ai nsaingdt avhi ch is reflected i n thaidthaval menr der s

between the ages of 16 and 60 would be screened for war £fintés also repeated his
threat of the night before:

¥Deronjil Statemen32). para. 187 (Exhibit O
8 Butler Report, 4.1, 4.2 (quoting from Orders 0340 and 041341) (Exhibit G225).

¥Ni k @Il ialg oTjestinmoinyl, pg. 1717 (Exhibit@46).

®Deronjil Statemen32). para. 190 (Exhibit O
®Ni k &Il ialg oTjestimoiny, pg. 1717 (ExhibitQ46).

8 FrankerK r s Testifnony, pg. 2039 (Exhibit-Q77).
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As | told this gentleman last night, you can either survive or disappear. For
your survival, | demand that all your arme@&m even those who committed
crimes, and many did, against our people, surrender their weapons to the VRS.
Upon surrendering the weapons you may choose to stay in the territory , or if
you so wish, go wherever you want, The wish of every individual vell b
observed no ntter how many of you there af@.

GenMl adil repeated the identical threat made
of the tongue, and his message was clear: he had the power to make them disappear and their
survival was in hishands. The ensuing events established that this was not rhetorical
hyperbole, but the simple truth. The deception was that they had any choice in the matter.

Gen.MIl adi i established that his goal was t he
ony those who happened to be in Potolari, an
promises, before video cameras, to achieve that gdiathe time he made his demands for
surrender, the approximate number of Bosnianrand their level of weaponwas known,
aswasthefactthatth ey had f or med a chattheywere atterdptingtwi t hdr
escape from Srebrenica, and their location. Also by this tBes.M| adi | had met
military and police commanders and tablesl been assigned. n@task, coordinating efforts

for detaining and killing Bosniak men from Srebrenica, had already been relayed to the
Intelligence and Security Officer for the Bratunac Brigade by the Intelligence and Security
Officers of the Drina Corp

The capture, detewmtn, and execution of the Bosniak men of Srebrenica required personnel.

It required assembling manpower in addition to that needed to coordinate and effectuate the
transportation and transfer of the women, children and elderly. It required assembling
mangpwer in addition to personnel used for the military takeover of Srebrenica. Additional
manpower was needed for phase two of the liberation. The resubordinated MUP unit was

part of that additional manpower.The Panel was providedome of the documentary

evidence that establishes preparation for assemblihgr additional manpower. That
documentation shows that, in addition to the resubordination of the MUP forces, there was a

call up order issued by Colonel BlagojevCommander of the Bratunac Brigade, datéd

July. Ittoo indicates thattrei m was t o A cr us hthetsame lamgmagenthat o f f e
Koval asserted was a covap when used in Order 64/95, and certainly there was no enemy
offensive from Srebren&con10 July. That order lists the numbers of men being called up

from the various local agencies and companies where men performed compulsory work
service. In his order of6 Junel995,Kar ad §i | speci fi capthose ex emp
working in utilities, food production and séces on which the military reliedin his order of

10 July, Bl a g oj epwmer underacompasory work service in utility, farming, postal,
telephone and telegraph, transport and petrol compariies call up order, likehe MUP
resubordination order, was officially dated the day before the fall of Srebredmaever, it

was to take effect on the following day and was clearly designed to increase personnel for

~

operations necessary afteh e mi | i t ar y tpihaweseompldtedt he Al i ber a
From the activity and events leading up to noon of July 12, several things are clear:

1 The numbers, weapon strengtand locations of the Muslim men from
Srebrenica was known.

8 \/ideo Transcript, pg. L0092447 (Exhibit193).
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T Phase Two of of Srebrenicd, thb eradiian bf dhe &sniak
men, was about to begin.

M The Bosniak men &m Srebrenica were to be killed.

1 The task was being coordinated by members of ibeligence and Security
organs.

1 All the men from Srelanica were called to surrender.
1 Surrendering mewould have to béetained prior to killing them.
1 That mission would require sigicant manpower and resources.

1 The people assigned to that mission would have to have sdorenation
about their tasks.

f Kar a,dOpionji, and Mladi had coordinated the public deceit that
detention of the men was necessary to enable screening for war criminals, a
deception which was consistent witthe ongoing objective to avoid
ficondemnation by the international commuynind international public
opinion. o

The evidence establishes that sometime before the momenritl th&t onlas dssigned his
coordination task, the plan to detain and kill the Muslim men from Srebrenica was developed.
The Panel has insufficient informati@n which to conclude the exact time that this occurred.
However, that the plan existed, at least as a contingency, prior to the fall of Srebrenica is
evidenced by the efficiency with which the tasks were assigned at the level of coordination
and implenentation and assembly of resources; and the speed with which the false rationale
for detaining the males was created and circulated.

2. The Killing Plan: 12 July 1995

The evidence established that the killing plan that was carried out against thekBogni

who went to Potol ari and who attempted to e
plan and had the same components and activitiedorted orinduced srrender; 2)

collection and ransfer for killing; and 3) killing carried out, depending latation, by

murder, organized multiple murder, ambush, and shelling.

The 2" G e k o vetathinentDwagulled from the field in Srednjat around 20:00 on the

evening ofl1 July after the military victory in Srebrenica was complete and well publicized.

On 12 July the Detachmenteported to their first dutin Budak, above Polari, atexactly

the same time ashe third Hotel Fontana meeting cohwed Along with other VRS and

MUP units, the 2" Detachment began arriving at the Ratd complex around ram. Within

30 minutes of their arrival in the area, separation and collection of the men began in the
complex. Butler reports Shortly after 1230hrs on 12 July, VRS personnel also began
separating men from the women, childrenn d e | der | em forovar@rineg®® en t h

8 Butler Report, pg. L01134339 (Exhilt225).

Case No. XKR-05/242 60 29 July 2008



This was confirmed biaj. Franken, who testifiethats e par at i ng flacoma at ant
procedure when you have a great amount of prisoners, but | had my thbughtshad my

fears about what was going to happen to the memvedtdsd™® The2"™ Ge k o hegah its

mission in the Srebreracarea at precisely the moment Phase Tof the liberation of
Srebrenicaommenced

a.TheKilingPlan: Pot ol ar i

The forced surrender, collection, and killing of the Bosniak men beganirfiBtot ol ar i ,
where Franken estimated that approximately 600 to 1000 men, including young boys and
some ol der men, who had acc o mpf@ably separatechei r f
from their families and taken to a building called the white hétise.

Gen.M|l adi | t o Batofficdrse andtiosecatiending third Hotel Fontana meting,

that this needed to be done to sorédee men to see if any were on a-prasting list of war

criminals. However, it became obvious to the UN personnel thgt wieze not being

detained for any reason consistent with the laws of war. They were first forced to abandon
their belongingsincluding identification documents, the very items that were necessary if in

fact the purpose of their detention was to identifgm as listed war criminals or former
combatants, or to negotiate their exchangMo mi r Ni kol il persona i r med
belongings wer seized and thrown onto a pidiich was formed on the way to the ¢h

House where t% &glesware takentwihout rega for their age, including

the old, the sick and the very youtig

A few men were permitted to board the buses with their families on 12 Julyidmatr
Ni k aexpiaihed that this veapurely for propaganda reasdfisMaj. Franken testified that
by the end of.2 Julythey were aware that these men hidtimately not reactd Kladanj® It
was learned that they hagdnpulled off at checkpoint§, or separated at the point at which

women and children |l eft the bus, from where
from where they digappear%.Other men tried to g by the separation poingd board the
buses,but. at i | t est iéesweredstogpédaseverdl imes alongshe way to Kladanj

and searched fanen who, if found, were taken from the bess thus corroboratingi k o | i |
She further recounted homne mother attempted twing her 14 yeaold son on the bus by
hiding him under a blanket, but that he was discovered and dragged off the bus away from his
hysterical mothemwho then collapsed into unconsciousness.

The collectionof the Bosniak males & ot o| ari was an organized al
the VRS and MUP forces, in the presence of and under the supervision of senior officers and
commandersand was in all ways consistent with the plaretadicatethe Bosniak males

from Srebrenica and tmislead the international observers as to the true intention, which was

to kill them. That intention nevertheless became obvious to the UN personnel as well as to

the Bosniak menMaj. Franken recounted a meeting he had on the evenitg dtilywith

“ FrankerK r s Testifnony, pg. 2037 (Exhibit-Q77).

L FrankerK r s Testifnony, pgs. 2048048 (Exhibit G277).
“Ni k @l ialg oTjestinmonyl, pg. 1697 (Exhibit-Q46).
“Hajra Latil.

“Ni kol il Statement of Fa246)s, section 6, para. 3 (Exhi
*FrankerK r s Testiinony, pgs. 2048047 (Exhibit G277).
®Ni kolil Statemen6l.of Facts (Exhibit O

" Butler Report, para. 5.26 (Exhibit225).
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Mr. Mandjii, the father of one of the UNMO interpreters and a Bosmiakimunity
representative Franken recalled that MM a n d @gkedl him to stop the evacuation because
he feared tht the men would all be killed.

| answered that | feared, in fact, for thermas well but that, in fact, he asked

me to make the choice between thousands of women and children and the
men. And then he answered that he understood what ltpasahhe agreed

and went away®

It was also obvious, or was expressly told, to Bosnian Serb soldiers and police officers

involved in the task of separating and detaining the Bosniak men that they were to be killed.
S4testified that whilewai t i ng wi th his plat oonSainmbePot ol a
specifically asked one of tHgosnianSerbs what had happened to the Bosniak men. He was
told that the men were being separated and
thatt he sol diers in Potolari knew exactly the
her friend was told in a manner that left little doubt of its meaning thatihesh d 6 s hus b ar
Haj r udi n waik bazeaa further need for his suibat, whershe tried to give it to

him while he was being taken away to the Whiteude.

Other evidence of the fact thdiet soldiers and police officeras well as their commanders

and senior offices; shared the knowledge that tBesniakmen were mearto all ke killed

comes from the atmosphere of controlllgdd | awl
and 13 Julyi n P g tsaldlera and juior officers were permitted towerbally insult,

physically abuseand kill the Bosniak men with impunity while fafers looked the other

way. Momir Ni kol i | descri bed twthaboutavhich e didhnethingti t ne s
A Mere was physical abuse and beating of those men with hands and feet. Then there was
verbal abuse; that is, they were called balijas anckSfamd Ust ashas ®and tt
Al t hough Nikolil cl ai med per stoersadietsgndpolice t o h
he was 0 c ohe additsrihatthé wag @ware of these killings, having been informed

by members of t he thghutchBate Maa Franikeo teanlinted that caen d
execution style murder was even carried out in front of DBtthpersonnel by tw8osnian

Serb soldiers in the area of the zinc factory. These acts were perpetrated without any
interference from superior afers and without any apparent concern on behalf of the
perpetrators that they walibe punished or even stopped.

It has been suggested that this level of criminal activity was a natural consequibrecstaié

of chaos that existediRot ol ar i , given the emotions among
of refugees. However, the operation which tigosnianSerb soldiers and MUP carried out

during those two days was the very opposite of chaotic.ir Efffecient accomplishment of

their mission to transport25,000 to 30,000 womerehildren and elderly andgeparateand
detainalmost all of themen,while mounting a propaganda campaign to appease both their

own people and the international communigmonstrated an extremely wplanned and

disciplined approach to the task. The permissive attitude of those in charge to the physical
abuse and murder of the prisoner®ait ol ari was consistent with
the level of fear and panic that drove the refugees to desire to leave; and second it is
indicative of the fact t hat the Bosniak men

% FrankerK r s Testinony, pg. 2043 (Exhibit-Q77).
“'Ni k @ll ialg oTjestimonyl, pg. 1697 (Exbit O-246).
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whether they died n Pot o] ar i or | ater in Kravica, Br a
made little difference. Theiredth was part of the plan.

In addition to random killings and abuse, actively or passively condoned by those in charge,
there is evidence that orgaaed multiple killings (executions) had begun and were carried out
at Pot ol aHdjral a tte4iifiechteas she personally saw about twenty bodies of
dead Bosniak men on the morningl& Julywhen she went to fetch water from a pump on a
property outside the complex. She had previously obse®eshianSerb soldiers escort
around 12 men to the same location. The bodies wavered in blood and had been

A s | au g hather thard shot. That manner of execution is consistent with a report
investicated ly JeanR e rR@ez about which he testifiedHe described eyétness accounts

of the execution by machete of approximately eighty men near the zinc factory on the
evening ofl2 July The witness reported to him thaetvictims were taken from thanc
Factoryyard, led through a fence to a hodkathad a cornfield in front if it. The withesses

also described the location and movement of a truck. There is photographic confirmation of
the site and the truck movement taken from the airl®rand 13July (Exhibits G310
through G314), which substantiate the details about which Ruézstified. Although this

was a different execution than the one about which ttastified, the manner and timing of

the executions corroborate her eyewitness evidence that organized exebatioakeady
begun at Potol ari

Maj. Franken added further corroboration. He testifiet his leutenant reported to him that

he foundnine dead bodies on the morningl@f July, positioned in executiestyle formation,

south of the White House, near a brook. Frankpnag t ed hi s metepwereopi ni
obviously executed, because the positions of the bodies gave no occasisvewdrathat it

would havebeen as a consequence of comibd&ranken was able to identify the site where

the bodies were reportedly found on photograffsAlso on the evening of 12uly, some

men were transported by bus frdhot o | ar i t o t heacdd@ingg@Butlei n Br a
There many of them they were systematically takenbguBosnian Serb soldiers and were

beaten and killed.This killing in the collection sites in Bratunac continued on 13 July, as
confrmed by bdi Der onj i I.' &vheh takén together, kthis evidence is sufficient
tocorrobor at e and® esmblishrthatoganizead execltions had begun as early

the evening of.2 July.

Onl3July, those Bosni ak mal ansporiedto othreruemparasye d P o
detention or execution sites, according to plan, where they were joined bysotiising

Bosniak male prisoners who surrendered from the column. Those who surrendered from the
column were treated identically to those whoevers e par at ed at Potol ar i
abandon their belongings, incladi their personal documentatiotiney were assudethat

they would be exchangeor transported to bevith their families in Kladanjthey were

subjected to the a me i c canwt! recslsiiherabyspbysical abuse and random killings

were condonednplicitly by commandersand they were detained in collection centers until
arrangements for their execution could be complé&ted.

MomirNi kol il confir med t lakmenwaseotlmlted to the men &ti | |t
Potol ar and had never been so | imited. Wh

10 FrankerK r s Testinony, pgs. 2052053 (Exhibit 3277).

Mperonjil Statement326par aNi koU6 | ( Bxthaitbeinte n® -2d6); Fact s,
Butler Report, 6.3 (Exhibit €25).
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thought on13 Julywould happen to the men from Srebrenica captured outside ® | ar i , h
respondebd @i dmb ty oughis\aleout d.lrkiyew what was going to happen to

them, Mr. Prosecutorl knew that those men would be captured, and after that killlkdew

t h a When asked for the source of his information, he asserted that it was clear from the
conversation hdéad with Security and Intelligence officers Popoand Kosotii early on12

July:

They personally told me what had happened to those men. He told me what
would happen to the captured Muslims. So this was all part of a unified
operation, so the status of those captured along the roads did not diffgr in an
sense from those in Pdta r iAéd it was quite clear that if | was told that
those men would be captured, temporarily detained, and after that killed, then
it is quite clear that the fate of those who did not surrender and who did not
come t o wbBukdtbe|esgactly the same. And there was no other
conclusion that I could draw except that those men would suffer the same fate
as those sepdt ated in Potol ari

From all of this evidencthe Panel concluddhlat there was a plan to kill all the Bosniakmrme
of Srebrenicand that this plan wadevised prior to the morning 4R July Detention was
the necessary precedent, but never the desired end result. Under the circumstances as they

existed in Potol|lari, t he ki Ibéforeced to surrendeh e mer
collected and transported to execution sites that were not in plain wfeiaternational
organizations. Under the circumstances as they existed along the Brakioano j e v i | Pol

road, the killing of the men required that theystfibeinduced to surrender, collecteand
transported to execution sites that were not in plain view of passing vehicles and air
surveillance. Detention and transport were preliminaries necessary for the killing to occur,
andthe manner in whiclthose peliminarieswere effectuategrovides good evidence of the
enormity of the killing plan, the amount of preparation and resources regaimddthe
number of people that were tasked with carrying it out. However, the plan was to kill the
men, and the amBhing, shelling and individual acts of murder inflicted on those in the
column were also consistewith the killing plan. The &el has insufficient evidendeom

which it can conclude when, before the mornindl®fJuly, the plan to kill althe Bosniak

men from Srebrena was devised. However, tharfel does have sufficient and specific
evidence as to when the plan to kill all the Bosniak men of Srebrenica was implemented. The
implementation of the plan began at 12:301@July, when the first men we separated and
detained by MUP and IMRSwafsor cass Mitkpmitotbo | pahrria
uni fied operation. o

b. The Killing Plan: The Column

The groupof Bosniak menfrom the column was considerably larger than the group at

P ot o |However, the size of the group was neither unexpected nor unwelcome. The
intelligence was good from the beginning as to the size and the armaments of the column. It
was known that they only possessed hand weapons and that there were considerably fewer
weapons than there were people, that there were unarmed women and children in the column
along with the armed persons, and that the purpose of the column was escape to Tuzla, not
military engagement. Thodgosnian Serbsn command always had the option oéating a

corridor through which the column could pass without warfare, as ultimately hapjoersed

13N k @l ialg oTjestimoinyl, pg. 1719 (Exhibit-Q46).
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limited time on 16 July but only after manygosnianSerb lives had been lost attempting to
stop what was left of the column from crossing to land heldRBIH.

Safe passage was never seriously considbyethe Bosnian Serbs who were in control

except as a measure tempdyaiorced upon them oh6 July This wasecause the plan was

to kill the Bosniak merfrom Srebrenica. The persistence with whikht goal was pursued,
evenafter the corridor, once openeaslas again closed leaves no doubt of the ontgmce to

those in command dhe filikvidacijao of all Srebrenica males. From the second meeting at

the Hotel Fontana, held at 23:00 hoursldnJuly Gen.M| a di | i nsisted on t|
all the men, knowing the size of that group. When his threats and false promises failed to
effectan organized surrender, units were tasked to kill the members of the column by ambush
and artillery attack, and captutgetsurvivors though trickery gbat they too could be killed.

One of those units tasked with killing the Bosniak men was the resubordinated MUP unit led

by Bor ov|odthat unit was tRe® 6 e k o Detathimentwhich was assigned to the
roadbeveen Konjevil Polje and2Bdatynaandi nol et
huge influx ¥ Bosniak menbo.

The level and accuracy of the knowledge about the column by those in command is well
documented.Butler reports on a Dispatch sent bA Jul from DragomirV a sto the MUP,
the Cabinet of the Minister (in Pale) and the HQ of the Police Forces in Bijeljina, Zvornik

CJB. In it Vasi [08:000dums that morning eitBiem@ rka¢lsd Matadi |
Kr st i | wipere éaskewete agsh e d . | nf or matintbatDispachwase d by
t h at Tutkshae rurining away towards Beska& .0 In a report writteno28J ul vy, Vasi |

in hindsight, refers to the Bosniak column as it existedtdh J u | argeansmbex of fii
Muslim groups fle i ng Sr eAlso enl2 Julg thedMain Staff repor(Exhibit O-1X-
02), addessed to the President of the Republic and the variotgsCand signed b@eneral

RadivojeMilet i | , acting Chi ef forthe @daaffrebporsibilityttiee VRS,
Drina Corps , Froifi the Srebrenica enclave the enemy tried to pull out togsttiewomen
and children toward & v n i Bul jin arbdit KdrhjeggvirlanPalmjteo, a

Bor ov | an iontheredepmyment of the MUP forces pursuant mbe©64/95, which

covers the period from the eveningldf July through20 July, his entry forl2 July indicates

Aln the afternoon hours we r ecygesthatd2,d00td or ma't
15,000 ablébodied, mostlg/ armed Muslims were nimy from Srebrenica toward o nj e v i |
Polje, Cerska a n d T ln a Dispatch posteih thelate afternooron 13 July (Exhibit

0O-186) based on |l ater intelligence, Vasil repo
road and thatter e wer e about 80 dh@he femednig cotumn, botthat t ar y
only about 180 were armedHe further reports that tt#°Ge k o v i [ i Detachment ,

other MUP fo ¢ ear® bldcking this section with the g | of destroying thes

The information was accurate, althoughlalutt  Vas i | exaggerated the
their reports. The way the column was composed, the head of the column was comprised of
the units of the 2B Division, then came civilians mixed with soldiers and the last section of

the column was thentiependent Battalion of the ®®ivision.!®® The column consisted of
between 10,000 anti5,000people, mostly men, of which about one third were artffed

When the head of the column, which was the best armed, crossed the road, the remaining
number of armeddddiers within the column was gréatreduced, reflecting the accuracy of

104
S4.
“Report by Ljubomir Borovl|anin (fABo#iy| anin Resubordi
19 Established Fact T76.
107 Established Fact T75.
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the Vasil intelligence that t hrmumberroawhiphe d me n
approximately 1300 were combatants. The regular combat report of the Drina Corps
Command, number 03/214 of 13 July 1995HxhibitO-26 8) st at es fAt hat t he
formerencl ave was in total disarray. o

On 13 July,DragomirVa s i | di s p a (Exhibie @185 citingep armed conflict

which occurred when the members of the column triedtooss t he r oad at pi
fierce batinface Bosnrars Seebdabces launched an artillery attack against the
column that was <crossing an asphalt road be
Kasaba enrouteto TuA® Al t hough he states tvhyatl ofieshees 0e n
reports only one fatality for thBosnianSerb side and tee men injured, suggesting thdt

accurate, the Bosniak column was clearly outgunié@d s i | furt her reportec
that the MUP, working whout the help of the VRS, i&ealing off and destroying the large
numberofe n e my s dnladeéparatesDispat¢Exhibit O-186)also dated3 July Vasi |
reported for the second day in a row a morning meeting@&theraM| adi | at whi ch
were assigned. The MUP was tadkei t h among o tkiliegr(likvidacijanog s , t he
about 8,000 Muslim soldiers whom we blockedit he woods neadeaddsonj evi
fithis jobisbei ng done s ol eBaged bnythe Midrfhationrhe teceived and

repored the precedingedy , t he term fAs ol diO®ofthen wersknowmpr e c i
to be warmed.

It is clear that byL3 July those in command knew that the Bosniaks were fleeing, the column

was largely unarmed and had with it some women and children, that theymwdisarray,

and that the part of the column that had still not passed over the road numbered around 8,000.

It is also clear that at the meetingd&00the morning ofL3 July,the MUP forces were given

tasks. The task of the MUP along the rqathcluding the 2" Gekovi | i , was t
(likvidacija) the 8000Bosniaks trapped behind the roadt was not to capture them and

transport them to Kladanj or put them in a camp or use them in exchandgssfoanSerb

prisoners, or to let them escape to the tesgitory. It was to kill them. Furthermore,
according to Vasiloés dispatch, the MUP forc
and the only forces given this task in this location.

Other than thgredawnincident that morning at the road criogg MUP forceswere not
tasked with nor were they confronted with armed engagement with an ernEmeyMUP
members were setting ambushes to kill the Bosniak m&ne MUP members were firing
large artillery repeatedly from the road into the woods wheeg thought the men were
hiding in order to kill the Bosniak men. Individuals moving among the prisonerasbasthg
them werebeing allowed to kill the Bosniak men. The MUP members were engaging
trickery to induce the Bosniak men who were not yeiedilby ambushes and shelling to
surrender in the thousands, teat they could be detained and killed according to a plan that
was articulated at least a day before

The killing plan was ambitious. It required complex coordination of people and resources.
With obvious knowedge of the numbers involvedirrangements had been made for
acquisition and distribution of artillerynd other supplemental weaponextra manpower,
logistical support for that manpower, transportation for troops and for prisomarsge@ment

for drivers and fel to carryout that transportpntrol of press, information and propaganda,
temporary detention facilities out of site from ground and air, and limitation of international

108 Established Fact T79.
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access, all at the same time that the transfer of0@5® 30,000 women and children and
elderly was requiring similar resources and coordination. All of this attesa weH
considered plan designed in anticipation of the fall of Srebrenica. All of this attests even
more certainly to a plan that hadisspurpose the killing of thBosniak men.

What compels the conclusion that the plan from the outset was designed to effectuate the
death of the Bosniak men from Srebrenica is the complete and utter absence of any provision
for their continued life. Nagpart of this elaborate, complex, and wethordinated plan
addressed, or even contemplatédte provision of food, water, sanitation, medical care, or
proper shelter for even one swner, let alone the 10,000 16,000men they had hoped to
capture.

The Geneva Conventions were cleas to the services required e provided for POWs

under international law. The Law of the RS and the regulations of the VRS gave specific
instructions as to the basic requirements for detaining prisdfiefthe war had beegoing

on for more than three years, during which time all sides had captured prisoners, detained
prisoners, and maintained camps for prisoners. The commanders involved in the liberation of
Srebrenica knew they were calling for the surrender of more X8@00 men. When no

more than 1000 were captured in Potolari, th
in the column, knowing their numbers. Yet no preparation whatsoever was made to feed or
house them or to provide them sanitation, adequaterwa medical care, in the event they

were successful in capturing them. Ih credible that such an ogegght was unintentional.

There was simply no part of the plan that contemplated doing anything witirislomers

besides killing them.Given the zeal with which they pursued the surrender of these men

from the moment that the Safe Area fell, and the absence from the start of any means to hold
these men under conditions that would keep them alive, the only credible conclusion that can

be drawn $ that the Bosniak men were always meant to be killEdere isno reason to

doubt that Karadgil was b®July the day he orderedis and f
troopstotakets s afe area, Mheslteov,d tDeey npudt, e kil |

That this killing plan was toextend to all Bosniak males from Srebrenica, including the
members of the column who had maragde cross theoad, was cleawhen, on 13 July

1995, the Drina Corps Command issuecater (Exhibit G272) to all subordinate units,

among other things, Afengage all men in det e
spotted Muslim groups and in preventing them from crossing over to the Muslim territory,

and toorganizethe ambushing activities along the Zvorri€rni Vrhi G e k b 4 Viasenica

road communicatioo | t was also ordered that Nt hose
placed on the premises which suit that purpose and which can be secured by minor forces, of
which the superior Command should be informed immediatély

The kind of premi ses whi wds made oldadin thé3 Julyt t he
fiProcedure for treatment of war pns@ KE&hibit O-346), sent at 14:00 od3 Julyto the
Commander of th&/RS Main § a f f Af or hinghaticommanicatianit.iColn . 0
Milomir Savil relates what the Assistant Commander for Securitylatelligence affairs of

the VRS Main Saff has instructed him to do with the 1000 Bosniak prisonetsaiustody

of the Military Police Bxttalion of the 6% Motorized Protection RegimentNotwithganding

the title of the document, there is no mention of the Geneva Conventions. Instead, the
representative of the Securiynd Intelligence organ for the Maina¥ instructsthat a site

199 JNA Brigade Manual, quetl in Butler Report, 3.22 (Exhibit-225).

Case No. XKR-05/242 67 29 July 2008



t hat woul d A dooholdingtthe prisopensrwpubddisoinewhere indoors or in

the area protected fromg ht i ng f r om t Imedditpn, thaynace ordered @i r . 0
pron bi t filming, p h ot o gcrceasptd thenpyisonens atdicloseahet hor i :
roadaround the sitéo any UN vehicles.Thereis no mention that such a site required access

to water, toilets, or bedding, or that it be provided with fomdthat it be acessible to

medical personnel.The order indicates that there would be further orders; the implicati

was that those furtheraers would be oral.

Selection of sites fisuitable f olt Cop.Bavpdssed a
report. Momir Ni kol i I had al ltealeshgisPapovig ane Kosod on theo

morning of thel2 Julyseveral site$'® Not surprisingly, these were some of g@ne places
MiroslavDer onj i | anmess 161 @powted Were usedtéonporariy detain men in

t h kberdtion of Bratm a.c 0t he Vuk Karadgil school gymnasi
addition, the cooperative at Kravica was at some point prior to the morniag dtily

des gnated as premi ses t HakaMavkovii| d e &hatiirfthee d he
morning of 13 July a car with three uniformed men arrived to look at the warehouse and
asked him for a chain and padlock with which to secure one of the entrances. That this site

had already been selected was evidencedédfettt that the three men were followed directly

by a busfilled with prisoners.

The 2" Detachment s deployed along th8ratunaci K o nj e v irdad fRom Kijavica

past theS a n drieddow and tasked with that part of the plan that required the capidire

collection of Bosniak men surrendering from the woods and collected in the mEadow.

t he meadow and at wvarious | ocations along th
of controlled lawlessness prevailed, in which robbing the prisorier®poey and valuables,
threatening them, physically abusing themd even murdering them was permitted to occur

with impunity, notwithstanding the number of senior officers reported to be in the area.
Kristina Nikolil t e st i Kraviead Codpératite wheteisheewass h e
employed, on eithel2 or 13July, before the killings in the warehouse, she observed a
wounded Bosniak man approach to surrender. She testified that she saw soldiers force him to

call into the woods for others to surremdand then she saw them kill himin ICTY

testimony introduced by thdefense Witness K described the murder of one man with him

on the meadow o3 July after that man asked for watéf. Other acts of a similar nature,
conducted on th8 a n dniedddw where the prisoners were collected, are recounted above.

That these activities persisted in the presence and with the participation of members of the
MUP Special Police consi dered to be plhytKoval hearmnadnop
byBor ovlaammi nDer onj il as t héseelSection V.F.2nfra) ss i n
paricularly indicative that theravas no official condemnation of the criminalitylt also
confimsthatl i ke the sol dier at Pot ol wauldnowhger knew
have need for his coat, the treatment of the prisoners along the road and the meadow
demonstrated that it was generally known these prisoners also would no longer have need of
their belongings.lt is particularly telling that members ofeB™ Skelani platoon, which was

known to be particuldy well-trained and disciplined, most of its members having begun with

the Skelani Red Bere{see Section V.F.Adnfra), werealsoinvolved in thetheft from the
prisoners.Several witnesses reportdtht Skelani platoon members were directly involved in

Ni kolil Statement of Fa246)s, section 4, para. 2 (Exhi
111

S4.
M2k r s, Tastimony of 10 April 2000, pg. 2455 (Exhibit\dI -01).
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extorting valuables from the prisonéfs. The likelihcod that troops of this caliband with
this reputation would engage in these atitgiin contravention of ordeis small.

3. The Killing Plan: 13 July 1995

The evidence establishes that the killing plan as it was being carried out on 13 July required
engagement with all three components identified by the Panel: 1) forced or induced
surrender; 2) collection and transfer for killing; andki)ing carried out, depending on
location, by murder, organized multiple murder, ambush and shelliigthree of these
activiies had been i mplemented in Potol ari t he
12 July. All three of these activities regqed different resources and separate coordination
and all three were being carried out simultaneous|{auly

a. Killing

i. Ambush, Shelling and Murder

Killings took a variety of forms o3 July Witnesses S1, S2, andHE testified to the
coninuation of the ambushes in the forest as they wandered disoriaftéeda night of
artillery attacks and ambushes. They reploat many people were killed and wounded. In
addition, artilley fire from the road continuegklentlessly. Artillery oews,equipment, and
ammunitionwere ordered to the sites along the raadl mortars andrBgas kept up a stepad
barrage of shelling into the forest where the men \Wwetieg, also causing death to members

of the column. Video footage froforanP e t r amnfirm$ these activities and records at

least one dead body along the path taken by the surrendering Eidgndescribed in his
testimony coming upon a place in the woods with approximatedyd2@d bodies, slain by
ambush.Killings also occurred on th8ard i thdadow that day as described aboVeoops

and equipment were needed to carry out these tasks. The MUP unit and its equipment were
used and were present during the ambushing, shelling and murders that occurred along the
Bratunad Ko n j e v irdad afddhkSj aen dnieddawon 13 July

ii. Organized Multiple Killings

Also on that day, as on the preceding daatt ol ar i multiple kjllangsi(exeeution
style) occurred. Evidence of the planned and cootelihaature of these executiors
apparent not only in the preparation and manpower that was necesséfigctthem but also
because they were occurring in three completely different locations.

The first execution on that day occurred in Cerska VallegarR e n ® tRdlified to
interviewing a witness in the summer df9 9 5 | who described being
me nwo had become separated from the column and whd3 duly were on a hill above

v

Konjevi l Polje overlooking the asphahey road,

saw three buses with people inside cTei ng
buses turned right off the asphalt and entered thek&evalley. The three buses were
followed by an APC and then by an excavator. The witness told tRathe then lost sight

of the vehicles as they entered the Valleyt shortly thereaftethey heard intense shooting
coming from the area where the cogvhad headed Approximately half arhour later, the
buses returned, but they were empty. Sometime after that the excavator als® lafteth

B354 Miladin Stevanovil .
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During the ni ghcrosséedhthe roddsandanent intg theovallgyiey stayed

there a week anthen decided t@o back towards SrebrenicaOn their way back, they

n ot i a @ne poiit a disgusting stench. They also noticed that on the part of a hill teere wa
soil that had" bReezcorroboeated thee dlatement fidm the witness by
personally accompanying him back to tii@erska Valley to the area from which he sated

the stench had come. Rugarsonally noted shell casings at that locatemwell as evidence

that an excavator had removed soil from one particular place to an@hesrobing the land

where the new earth was placed, bodies were found. The excavation of that location resulted
in the exhumation of one hundred fifty bodiefRuez memorialized the scene and the
evidence with video footage®

A second organized multipldlling that occurred orl3 Julywas atthe Jadar River Jean

R e nR®eztestified to his interview with a survivor of the executiangd reported that the
survivor,was captured and taken tdhangarfrom which he and fifteen ber men from the
column wee bised tothe Jadar River.The prisoners were ordered out of the bus and told to
line up on the river bank while the soldiers fired at them from behind. The survivor was shot
and fell into the river, fsm which he later escaped. Ruezxompanied theusvivor to the

site which was athe survivor had described. eBause of the river currentso evidence or
remains were found in that plat@.

A third organized multiple killing that occurred @8 Julywas at the Kravica warehouse.

Troops and equipmentere needed to carry out these tasks. The MUP were used and were
present during the multiple organized killings that occurrdtratica.

b. Induced Surrender

An equally important part of the killing plan that was ongoind.8rJulywas the inducement

of the men in the column to surrender using trickery, false promiaed threats.
Eyewitnesses S1, S2, and E.H. testified to hearing calls throughout the day from
amplification equipment, encouraging them to surrender and promising that they would be
caral for and exchanged. Most compelling to the surrender, they were told that their safety
was guaranteed because the UNPROFOR was there aslhe#ie promises were reinforced

by what the men in the column were led to believe was the presence of thetlhiNairea.

What made this allhe more convincing was the fact tl&asnianSerb soldiers, dressed in

UN uniforms and riding in vehicles takéom UN personnelwere driving up and down the

road in sight of the men hiding in the woods. As a consequeaceral thousand Bosnigk
surrendered Adequate numbers of troops were required to receive these men, relieve them of
their belongings, and guard thenTroops and equipment were needed to carry out these
tasks. The MUP were used and were present dtinegnduced surrender of thousands on
Bosniak men from Srebrenica along Bratunad Ko nj e virdad. Pol j e

c. Transfer and Collection for Execution

The thirdactivity in the killing plan was the transpoof the surrendering men, in §es or
trucks,or by foot,to collection and execution sitegor this task, bies with drivers and fuel
had to be obtained and ordered to particular destinagomgd escorts for those transported

Bl agaqj éMeisit i mony of Bl6g dvjaleers2ia O n(y BB (Expby 6243).4 3 9
“RuezB | a g oTjestimonyi, pg. 444 (Exhibit Q43).
18RuezB | a g oTjestimoinyl, pgs. 44448 (Exhibit 3243).

Case No. XKR-05/242 70 29 July 2008



on foot had to be assembled and instruatetiection sites needed to be procyrald guards
on both the transport as wak the collection sites deployed.

All three of these component activities were being carried out simultaneously, and also while
the last 15,000 women, children, and elderly were being transported frohafbto Troops

and equipment were needed to carry out all of these tasks and justified the cdll
additional personnel, including th&? G e k o, vfar this phase of the liberation. Their
resubordination was clearly part of a{m@nceived plan

d. Smultaneity

On 13 July, all of the elements that constituted the killing plan were being carried out
simultaneously, by different MUP and military units and in different locations.

1 Throughout the day, shelling, ambushing and forced or induced surrenders
continued-*®

At the same time S1 and S&re induced to surrender along the Kravica section of
the Bratuna¢ Konj evi | Polje road, forced to abar
on Sandil i Meadow:

- the last of the men @ o t oWeeerfarcibly separated from their families,
forced to abandon their belongings, and collected at the White Housel

- two to threethousandnen wer e i nduced to surrende
forced to abandon their belongings, and collected on the Nova Kasaba football
field.*?°

T While S1 and S2 were held prisoner on t h
to the Kravica warehouse:

- Bosniaks were being executed in the Cerska Vafiey.
- Bosniaks were being executed at the Jadar Ri¥er.

- Bosniaks were being bused to collection points in Bratunac to await
execution->>

1 While the Skelani Platoon was positioned in front of the hangar inhathiere were
more than 1000 men:

Yyasil 13 July Mmspatch (Exhibit O

'1® SeeSections 111.B.3 and V.E.3.a.iupra )

“vasil Dispatch r epo riB6) &rankeKd sXestinpny,pgs. 20582006 (Exhibit CO

277) ; Deronij il Stateme#3R26)pamNakol 198 Staoadaméaexhiobi tFao®
246).

120 Memorandum of Lt. Col. Milomir Sali, Report on treat ment"Motbrizegr i soner

Protection Regiment (Exhibit-346); RueB | a g oTjestimoinyl, pg. 397 (Exhibit Q43).

121 seeSection V.E.3.a.iisupra

122 5eeSection V.E.3.a.iisupra

Zperonjil Stat e mend209 (pxhibit®s2 6 )2;0 4Ni Ko0I5i,I St atement of
(Exhibit 0-246).
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- Bosniaks were being taken out and murdered atahearin Bratunac-**

- Bosniaks by the thousands were packed in trucks and busses and collection
centers in Bratunac, without food, water, sanitation or medical care dor th
wounded and sick, to await executin.

1 At about 19:00, while the killing of the survivors at Kravica was ongoing by the unit
thatreplacedthAccuseddés Detachment:

- Dragan OlComenarmler iofl the Zvornik Brigade of the VR®as

speaking on the phenwith his Security and Intelligence Officer, Dragomir

Ni kopwhd was asking to be replaced as d
had ordered him Ato take the prisoner
them in™vornik. o

As the bodies began to mournhose in authority arranged for excavators, fuelled and
manned, to scoop them up and deposit them irs@lected excavated mass graves, or cover
them with earth at execution sites, or simply planned the execution so thavdhkly be
washed away in river?’

4. The Killing Plan: 14 July i 19 July 1995

In the days that followed3 July the killing plan continued in all its aspects. ©Of Julyat
Kravica, at least two groups of men wémught to thdront of the warehousevhere they
were lined upand $iot by execution squad€ Buses full of prisoners began pulling out of
Bratunac for Zvornik late o3 Julyand continued to arrivat collection and execution sites
in Zvornik over the course of the next 2 dd$3.

The executions in Zvornik begaon 14 Jly. The collection sites were located at the
Grbavci School, Pilica School, Petkovci School, and the Pilica Cultural Céht@n the
afternoon ofl4 July prisoners were taken in groups form the Grbavci School by tam truck to
nearby sites in Orahovac ete they were executed by gun fifé. Similarly those held at
Petkoci school were trasported in groups to the Petiabam and exaded throughout the
night of 14/15 July. According toJeanR e n ® Restwrdy,sthe survivors, whothne
interviewed, repp t e d heylwaré takéntdirectly tothis rocky plateau at the bottom of a
dam, where they were instructed to get off the vehicles and an execution squad was there
waiting for them. They were requested to line up among the ledids and they weraén

s h d*¢ The last group of prisoners transported from Bratuto Zvornik were taken on 15
July to thePilica School**® Three survivors were interviewed IRuez,and they told how

Deronjil Statemen326parkdi ke@loisl (Exati ®inen 246.f Facts, s
% RuezB | a g oTjestimoinyl, pg. 484 (Exhibit Q43).

1%Blagojevi, Testimony of 2 OBl @d elreesiiionB n(yfQb r eprgds5y. i2i4 6 9 ( Ex
127 seeSection I11.B.5 and Section V.E.3.asipra

jovan Nikolil; Luka Markovil.

12RuezB | a g oTjestimoiny, pg. 482 (Exhibit Q43).

100b r e nBlva g oTesimdny, pgs. 2538545 (Exhibit G245); Butler Report, pg. L01134297 (Exhibit

0-225).

131RuezB | a g oTjestimoiny, pg. 490 (Exhibit Q43).

13%2RuezB | a g oTjestimoiny, pg. 504 (Exhibit Q43).

133 Butler Report, pg. 01134342 (ExhibitZ25).
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one group of prisoners was lined up and executed by firearms in frtéme sthool directly

upon their arrival, while the rest were trangpd by bus from the school Branjevo Farm

and escorted behind a garggehere an aned execution squad was waiti{y The
executions at this cite wemnfirmed by aerial photographim 17 July that show bodies

and disturbed earth at the farm in the place where evidence of a mass grave further
corroborated the victindsstatements. Executions from which there are no known survivors
occurred onl6 Julyat the Pilica Cultural Center, wiee like Kravica, the prisoner&n
estimated 500)vere fired upa while still in the building and the Kozluk gavel pits, from

which exhumation results from that location and a secondary grave have yielded the figure of
500 deaths by firearms, and for sl there is confirmation through aerial phqtadso
confirmed byRichardButler and introduced before the ICTFY

Not only were the killings occurring simultaneously and in different geographic areas, but so
were the cleanup and hiding of the bodies. 13nJuly while the Kravica victims were still

on theS a n dniedddéw, an excavator was travelling to an execution citeeiGerska Valley

to place earth othe 150 men executelidre that afternoott® While buses were transferring
prisoners to Zvornik for mass executions, and executions had already beQuahavac,
excavation equipment and five teix trucks were carrying bodies from Kravica am
excavated @ve in Glogovd®’ While ambushes and dog searches and summary executions
were being carried out on stragglers in the woods above the rded amd18 July>® heavy
equipment associated with the Engineering Company for the Zvornik Brigasl®uwmang

the dead at Orahovac, Petkovci Dam, and KaZitik

5. No Deviation from the Killing Plan

There is no question that the plan was to kill all the Bosniak ar@d any deviation from that

plan was not tolerated. kb July the armed head of the Bosniak column, the part that had
managed to cross the road, was moving toward Tuzla and had to pass by ZVben&kwas

never, according tdomislavK o v a | , ideaatioo that the column had any plans to take

the town: it was clear that all they wanted to do wveasea p e . As Koval descr.i

| knew that no unit which is in disarray and which is making a tactical move of

withdrawing can carry out such a miss@amd engage in seizing another town

especially because there were experienced people who led the unit, and they

knew t hat it woul d not be possible to s
possible for them to stay there and they would not survive there wioiatu

be their destruction, so by looking at this from a militartactical point of

view and from a @tance, there was no danger.

DragomirVas i | testified essentially to the same
passed without the use of weapons againsBusmianSerbs if the path had been open. In a
meeting held in ZvOmgaObrkeetowédén Vasisdagearmdyr e
should be opened to allow the column to pass in order to avoid bloodshed.

134 RuezBlagoje v Tektimony, pg. 528 (Exhibit Q43).

135Butler Report, pg. 01134298 (ExhibitZ25); RueB | a g oTjestinonyl, pg. 517 (Exhibit Q43).
136 SeeSection V.E.3.a.iisupra

137 SeeSection 111.B.5,supra

138 SeeSection V.E.5infra.

1390 b r e nBol vai gl oTjestimonyl pgs. 2499 and 254%45 (Exhibit G245).
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Vasi | testified: ol suggested then to open
principle agreed with me, but he asked for approval from the aHwycalled someneat the

Corps or Headquarters, and said thae@ e r a | [adfingl Chief iofl Staff of the VRS]
answered and he di dovih eltesanpgreater detil thelcenversation Ob r
with both the military leadership and the Ministry of the Intetifr. He relatedGen.

Mileti6s response when he suggested that they
ordered me to use all the technical equipment available and that this column had to be
destroyed. He objected. Why was | using this line that waseture? And he slammed the
phone. He simply di sco®he e hdestribddhe cohversaton 0 T
bet ween Vasi |,whidhtehdardd everkhe speaket phgone:

And he called somebody in Pale. | think he referred taadwisa of the
Ministry of the Interior. He was calling from the civilian phone. The
speakerphones were on. And the person on the other end of theélinen i s
person s aé daid thatfthte ealumnVshauld beleased, and this
other man said: How diyou ever get this idea? Calp the army, get the air
force in, and destroy all of them.

After one unsuccessful attempt towve forward to the ARBIH frotines on 15 July 1995, the

head of the column finally nrmaged to break through to ARBikEld territoy on 16 July

1995 |n anattack from Tuzla, ARBIH forces came to the rescue of the incoming column
breaking a kilometeand a half wide liné** Finally, after the Zvornik Brigade had suffered

many casualties, od6 July, Lt. Colonel Vinko Panduré |, commander of t h
Brigade,and the Commander of the Bosniaks at the head of the column, Emso Muminovi
negotiated a 4Bour cease fire to allow the head of the Bosniak column to pass tHfSugh.

The ceasefire did not mark a change in the detextnomm to kill all the Bosniak men but was

rather a temporary military necessity. The continued determination to kill all of the men was
evident from the fact that the executions in Zvornik, eanilevo Farm and Pilica Cultural

Center, took place during ébe days, and killings continued in areas other than Zvornik.
Groups of Bosniak men who were unable to cross the asphalt road with the armed head of the
column continued to wander about in the woods aboveKfiagica i Konjevil Pal je
Kasaba road, and continued to be shot at by tanks, and pursued by the two MUP Companies
from Jahorina, th@latoon PJP CJB Zvornilg n gbartidf the forces for the Centimr Dog
Breedi ng adnl7duyithe passgge in Zwmaik for the column was closedn

the dayshat f ol |l owed, Bhat VRS dnch MUP riroopseegniinued ® ghursue

any Bosniak men who had failed to make it through the passage, and forces were sent in to
continue tofic o mb t Hog anya Bosraak men in Z&rnik, Cerska, Nova Kasaba,
Kamenta, Johania, Liplje, Afin Kamen, Crni Vrhand ®iagovo'* Those who were not

killed in ambushes or by shelling weadter the 18, according fiei Dbednom
s p d® dhese men wergenerallynot combatantsAccor di ng to Obrenovi
groups of fAstraggler®® numbering five to ten

00 b r e nBol vai gl oTjestimoinyl, pg. 2524 (Exhibit-Q45).
1“1 Established Fact T93.
142 Established Fact T94.

“Borov|anin Resubordi2B8ati on Report (Exhibit O
“yvasil 15 July Md9lspatch (Exhibit O
““Borovlanin Resubordi-28ti on Report (Exhibit O

“*Ob r e nBol vai gl oTiestimonyl, pg. 2497 (Exhibit @45).
1470 b r e nBol vai gl oTjestimoinyl, pg. 2496 (Exhibit-@45).
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Even hospital patients were subject to disappearamdaj. Franken testified to one such
example: Orl7 Julyhe met with éBosnianSerb delegation about the transé€59 Bosniak
M®deci ns S a paient§ stib im tthe comeosu n d , and a Anumber
Bosniaks still in the Bratunac Serb Hospital t o fi s a f*® Savenrmen wever y 0
transportedwih@an Btols e i egeoiSeethebBratinac hospl. They
subsequently disappearedButler reports that 2Bosniak male patients taken to Bratunac
hospital were disappeared in total, and the remainder of the patients from the compound were
transported successfully by international humanitarian azgéans.

In July 1995, following the takever of Srebrenica, Bosnian Serb forces executed several
thousand Bosniak men. The total number of the victims is likely to be within the range of
7,000- 8,000 mert*®

F. Phase Two: Eradication of Bosniakg The Decision to use the MUP Special Police to
Implement the Plan Came From the Top

That the plan was organized AdAfrom the op
resources.MilenkoTr i funovil told his platoon in e
to avoid their mission in the liberation of Srebrenica because the order requiring them to
participate c &nbe efiidence establishes that the stabement was a truthful
one. The selection of the MUP Special Police for the mission in Srebrenica was not random,
their presence at the Kravica warehouse on 13 July was not coincidental, and their
participation in the killing plan was not an accident.

0
d

The invol vetmemd wift hiitthree MUP Speci al Police
Srebrenica can be traced through both the civilian amitary chains of command:
involving Miroslav Deronj il and Dragomir Vas

Liubi ga Bear a o n RaddvaKamdji as bothPresidenit af tneeRutdik@ d
Srpskaand Commandein-Chiefof the VRS The evidence supports the conclusions that: 1)

the order to use MUP forces in the plan cainé r o m t B)ethe tigsp of the
resubordinatedMUP Speci al Pol i ce wa&)sthe dhetivitiess & dhe fi at t
resubordinated MUP Spiet Police were knen fAt o ;fardel) theldllipgs at the

Kravica warehouse, involving some of thessubordinated MUP Special Police, were
consistent with the plangenerafeby t he t op. O

1. TheOrdertoUs e t he MUP SpeciomtheTPgwl i ce came AF

On 5 July 1995, PresidentK a r a ehétiwith Tomislav Kovh, Deputy Minister of the
Interior and acting Minister at that time. According 0o véad t e sk ai rmaodmgye, |
clear to him at this meeting that he wanted MUP troops involved in the liberation of

Srebrenica. WenK o v edisted or oper ati onal and | egal reas
Ljubomir Borovlanin. According to Koval 6s
from Karadgi l and knowing of Koval 6s opposi

Police fa the Srebrenica liberation.

“8FrankerK r s Testilnony, pgs. 20587 (Exhibit 0277).
149 Established Fact T25.
150 sS4
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Based on the testimgrof Dragomir Stupar, logistiosfficer for the2""Ge k o v i | i Det ach
of the MUP,Kar athg 5 t have found and cotiyfafeerhiseod wi t F
July meeting wit K o v, arld in that conferemcmust have careyed the information that the

Anew miwsulinat lmegin until aftedJ ul vy . Dragomir Stupar tes
orderedhim to travel to Bratunac ofl July and install the logistics base for his detachment

and other MUP troops dlhe Lovd ki Dom restaurant. Dragomir Stupar received this order

two to three days befo®July. St upar rel ated a telephone call
onather6or7July in which Borov]lanin ordered hin

supportfor MUP forcesthatBor ov| anin intended to cof@mand i
July.

Dragomir Stuparfurther testified during the trial thaprior to his receiving the call from
Borov, ame nacci dent al| dogmamdertof thel®2 & e kg o D8iachnpenat,r

i n GelvdViolgi St ulprmatwo tonttree dagydbefore 9 July and informed it

Borov| ani n wo sobndaboat@ méwanessiorindeedit was shortly thereafter

thatBor ov]| anin tel ephoned Dr toge op arlogiSitsbasa in, gi \
Bratunac. On 9 July he went to Bratunac to carry out the order, to set up a logistics base for

the 2" Detachmenand other MUP troops, at theva ki Domrestaurant.

In order forDragomir Stupar to carry out this order, meeded specific details about the
mission. This is the type of information that was required by law to be provided by the
commanding authority when resubordination of MUP troops to the VRS was otdered.
These details did not appear on the subsequerdr @fl resubordination, Order 64/95.
However, there is evidence thiae detailswere provided toB o r o v In advance of that

order because o6 or 7Jul 'y Borov| anin was able to inst
operation; the preamged location for the logistickase; the number of troops to be
supported; the approximate amount of time for whsapport would be necessary; the kinds

of supplies that would be needed; and the amount of assistance Stupar should be prepared to
take with him to help with the logisticsB o r o v kevemaddwised Stupar as to where in
Bratunac to collect fuel that had eddy been allocated for his task. July was the day
beforethe issuance of Order 64/95 that authorized the resubordination ofuURetidops to

the VRS undertheecmmand of .Borov]| anin

The decisionastowhih uni t s wer e wasonade dirdly by the Rrdsidepteofd A
the Republic, Ratisaarentittar a7 July, d was already
determined that part of B 700kl keorviid s Dwertiatc h
because BaskedtheP"aneitna c h me nt 6 ser With thé asdignneent; aodf f i
because someone had already informed ¢/Btupar commander of the™ Ge ko v i | i
Detachmentthat his detachment would be involvedAs has already been notelli | o g

Stupar told Dragomir Stupar to expect to be contacteBdrgv | a ambout a new mission

even before Borovl] anin actubabl yDr mgdmi rt h8t u
testimony. It is obvious from the timing of events that the mission was to be therplitsiry

phase of the liberation of Srebrenica: Stupar wabegin to set up the logistics base ®n

July; the resubordination order was issoadL0OJuly; the order required that the troops report

51 Article 14 of theLaw On The Implementation Of The Law During An Imminent Threat Of War Or A State Of

War (Gazette No. 1, 19 November 1994), and Presidential Order, 22 April 1995 (ExHii8)issued to

all eviate fAprobl emst haen de cgpandg eusd mtn so fr eMd@P dii mgcombat ac
t hat resubordination orders fdAshall precisely specif
commanders when they resubordinated to the commander
2T 0 mi s | a witndéostarhent.
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on 11 July; and the actual time that tB& Detachment was ordered to leaSeednjewas
after20:000n the night ofL1/12July.

Koval testified that he continued to oppose
unavailable to the President when it came t.i
subordinate aut hor i Ked ddhied that hg knewkaisedd winish n a me .
the MUP would be put, but his further testimony undercuts his denial. When asked to explain

his resistance to his president, and his reason for making himself unavailable to sign the
resubordinatiororder, he said that he disagreed ascadal matterwith withdrawing troops

from the Sarajevo front, where they were badly needed, and sending them to Srebrenica
where they were ot needed for the military takeer. However, for a deputy minister to

have gone to such lengths to defy his jplest over a disagreement as to which front was

most in need of military support is not credible. His additional explanation is mash m
revealing, aThisl timb kealsd heed that as ¢éodg:as thiere were no agreements

with me, that we are lying time, that | would not have to send them out, to withdraw some

units and it was a matter of days, | mean, if we had managed to hold it for two more days we
could have pulled through this. o Two days
Sarajevofront, but two days12 and 13July) were precisely the period in which the MUP

units found themselves gaged in major crimes in Phase Tweb the Liberation of
Srebrenica.

2. Importance of the MUP Special Police

The MUP Special Police were known to belldisciplined and professional military units.
Miroslav Deronji, apparently not realizing tha€ a r a Hajl ialfeady made plans to use
B or ov hmd MUWPntroops in the liberation of Srebrenica, urged the president to do so in
his meeting wittK a r a dn@® July. D e r o degciibkd his conversation wikha r a on@ i |

July in his interviews withleanR e n ® , Rteresummarized and made partlbé r o n j i [ 6s
sworn ICTY statement. Accordingtd e r o, hg anK a r a firgy discussed the future of
the safe area, and the president©@ld r o nj i | redhthe ttakebeeof theaenticesafe

area (lescribed byD e r o asjVariént B).K a r a théniadked fobe r oonsj idpi ni on a:
how many Bosniaks were living in Srebrenica and what should become of them. It is within

this context thaD e r o suggested t& a r a:dlIfjfiel intended to enter Srebrenica then it

was indispensible to bring a serious military unit into the ateald K a r a flagkiy fthat |

had confidenceinLjuga Bor ov| anin as a manKandagiped hi s n
in principle with myopinion, but he explained to me quickly that this unit was engaged in the
Sarajevof r o n't®*é@.ed o pojnted out toK a r a tha) thd MUP Special Poligen his

opinion, were needed for an operation like the liberation of Srebrenica because they were
Nfraé s o witkreasrthe other troops involvedthe liberation of Srebrenica, except for

the Drina Wolves, fiere just ordinary peopl e
Derowgs Inot alone in his high opinion of the
in his ICTY statementhiat the MUP Spei a | Police were trained |

t a s. R Kd v eohfirmed in his testimony before thisoDrt that the MUP troopk ar ad ¢ i |
wanted to pull out from the Sarajevofrée and send to Srebrenica

f or c €mnislar Ko v a | t treas thei MUP &pkcial Police were repeatedly used for
“Deronjil Statemen326). para. 172 (Exhibit O

peronjil Statemen328). para. 171 (Exhibit O
Borovl|lanin February 2002 S8}t ement, pg. LO0068842 (E>
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significant combat operations throughout the . WarThe2™Ge k ovi | i iDgehemat h me n't
and the3"™ Skelani Platoon in particuldrad excellent reputatisn Many in the platoon had

been together since the platoon was established under the authohty Ministry of the

Interior in Sring 1993"’ Before that;some ofthese same men had been members of the

Red Beets, formed8 June 1992.D e r o srid bfithe Red Berets that they weset up in

1992 and trained binstructors andcommanders from Serbia A T w kinty tofythe best t

young men were supposed to be recruited amu ni ci pal |Y8 ThefirstRedr tr ai
Bere:lls%nit was setupn Skel ani dhe goungdt ary most ecapable fioung
me n> 0

Members of the Skelani platoon likewise attested to the level of discipline and organization
within that platoon. In his statemenlirko Selulii, who had served in the platoon,
remarked that the reason he joined the Skelani Platoon was because of their reputation for
order and good organizationThe platoon had a reputation for discipline, and two other

former membersN e b 0o j g a adddjobkgad/d |i a rcenfirindd that. They described

that principles of command and control were in place in the platowhthat orders, though

not originating athe platoon level, were always issued by the platoon commander and every
operation needed an ordél e b 0 j g a tebtdied khatMilenko Trif unovi | was t he
respected commander of the Skelaniplatn , and t hat Ldmoodo one di sobe

Kar addsyiiinsi stence that he have t B® GeMWwRiflaorc
Detachment,evidenceda recognition on his part that the tasks that were necessary in
Srebrenica at that given time required the use of trained, experjema@avelidisciplined

troops. The2® Gek ovi | i ,2medttrel? ISkelam platoon in particular, met those
requirenents and their members had earned their reputation as military professionals with a
history of working together and obeying ordeftis reasonable to conclude that these were

men who could be counted on to follow orders and complete difficult taskpiiafessional

manner. They were not men who would b&ediy to act on whim or impulse.

3. TheMissionof t he MUP came AFrom the Topo

Bor ovl anin and his wunit did noet Theirtasks wetcke pend
ordered dfbythemititertyomd ruct ur e a rbgdthencwilan t or e d
structure. Those tasks were consistent with the plan to eradicateabmidks of Srebrenica.

a. Civilian Structures

Miroslav D e r o, rCjviliah Canmi ssi oner for Sr edil efficer ena , was
Srebrenica.He was answerable directly to the president of theM@lpovarnkK a r a,dvfjoi |
appointed him. Already a leadr in Bratunac, and member of the SDS Main Board since
Summer 1993 Der oonsj idel ection as Commi ssioner was
Kar a dndll July, at the same time as the Bosnian Serb victory in Srebrenica was made
public. From11 July onDeronj had free accesstoar adgd | was i n ficonst a
with the Resident, according to his own statement, in which he reveals several radio and
telephone coversations, as well as diraoeetings with the president in Pale on the evening

16 Butler Report, para. 215 (Exhibit-225).
'“’Report on Establishmenf a Special Purpose Unit (Exhibit8%4).

“*Deronjil Statemen326). para. 138 (Exhibit O
“Deronjil Statemen32). para. 139 (Exhibit O
Deronjil Statemed6), para. 2 (Exhibit O
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of 11/12Juy*** and again on the morning &% July*®® His close relationship witk ar ad § i |

as well as hisngoing communication with therésident during these days is confirmed in

the statements of Borov|anin andandkoe BFesti mo
De r owap actepted as the civilian representative of the PresfdeAs K o v dtified of

De r o, nThisd days he was constantly with the president, and intensively giving him the

securityinforma i on and all other information. O
Although Borot ani n and the MUP Speci al Police wer e
civilian reporting hierarchy during their re
was frequently withDe r o,randiDler onppbrted that Borov] anin
informat i on . Borov| anDer obngjpdirctaed uhilid e i an

Derom¢nfilirmed that Borov| anin was one of the
day about the enclay&® On13 July B o r o v Was nitedbyD e r o as jorie bthe peoge

who t ol d Muslimswerehbairig catured and liquidated in KodjdRolje dt was

Bor ov| atoid e whthgt Mi&di had issued the order for the troops to set out for
Gepaonld July and Bor o vDearnoionjtiedkillings &t &miica’®’ Likewise

DragomirV a s CHief of the Zvornik Regional Public Security Center, was in ho command

or control hierarchyhatofficially included the resubordinated MUP Police. Howe¥en s i |

reported the tasks and performance of the resubordindtd®l tkdops in his dispatches to the

Ministry of the Interior in Palé®® ItwastoVastihat Borov|] anin persona
report he prepared covering the period during which he commanded the Special Police unit
constituted under Order 64/95.

b. Mil itary Structures

GeneralM| a dGofmmand e r of t he VRS Mai militastoffidef in was
Srebrenica. He was answerable to the CommanieChief, PresidentK a r a.d §lis |
appearance in the Srebrenica area was first notdd duily’®, and therafter he became the

major focus of the military victory, directing the cameras through the streets of Srebrenica,;
and the man in charge Phase Twamf the eradication of the Bosniaks, conducting the three
Hotel Fontaname et i ng s, and apm@me a@kodnoy and ooff damera.fi i n c
Bor o v |statedi im his Resubordinationeport that as ofll July, GeneralM| a di |
fipersondly commanded over the operation As head of the Main t&ff, he topped a
command structurén that geographic arethat included in descending order: the Drina
Coms, commanded bge ner all ivbindvile andktioen GeneraRadislavKrstil ; t he
brigadesof the DrinaCorps, including the Bratund&@rigade commanded by Colonel Vidoje

Bl a g g jara whe iZvornikBrigade commanded byLt. Col. Vinko Pandurel, whose

depuy, inP a n d u rabsericdw@sMajor DragarObrenovi .

However, there was al so wardlle hieradchicalostructaréhe n de s
Security and Intelligence orgatisat operated both within the Main Staff, Corps Bnigjade

121 October 1999 Statement of ibiM-326)sl av Deronj il Py
¥pDeronjil Statemen32). para. 212 (Exhibit O
SBorovl|lanin March 2002 StaB8%¥)ment, pg. L0066380 (Exhil
Borovlanin March 2002 StaB8¥)ment, pg. L0066304 (Exhil
“Borov|anin February 2002 S8%)tement, pg LO0O68900 ( E>
Deronjil Statemen32). para. 197 (Exhibit O

®Deronjil Statement, p®826ps. 200, 202, 205 (Exhibit O
yasil Dispatches of -18420185%ahd@&). July (Exhibits O
¥Borov|anin Resubor di2rbast)i;o rDrRegpormitr (VExshilbhi t O

0 Butler Report, para. 12.2 (Exhibit-225).
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levels, but Bso coordinated together in aeharchy that extended from the Maitafs through

the Corps and throughout tBeigades'’* Gen.M| a &wia kb fi t df leoth hiergschiesand
throughthem he ordered the implementation of phase two of the Liberation of €riebr

Those officers withirthe Security and Intelligencaenarchy whom the evidence establidhe
were present and participatéad the activities at Srebrenica at the operative time were:
Colonel Radilav Jankovi, Intelligence Officer for the VRS Maint&f, who was seen with
Gen.M| a dhirolighout the Fontana meetif@sand Colonel Ljbiga Beara, VRSChief of
Security forthevRSMai n St aff, whom Borovl| anilBJuyeport e
and who was active in implementing the killing pf&h.At the DrinaCorps level were Lt.

Col. Vujadin Popovi, Assistant Commander for Seityr and Lt. Col. Svetozar Kosibt

Chief of Intelligence. At the Brigade levels Captain Momir Nikoli was Assistant
Commander for Security and Intelligence for the BratuBragade and Lt. DragomiXi k o | i |
was Assistant Commander for Security for the Zvornik Brigade. They in turn had
subordinates whom they tasked as well. It was this hierarchy that was tasked with primary
responsibility for the plan to eradieathe Bosnilas of Srebrenica.

The evidence showed that this hierarchy interacted in a highly coordinated manner using
exclusively verbal orders. The following are but a few examplésColonelsP o p oand |

K o s ofirst Verbally tasked MomimN i k owith doordinaing the forcible transfer and

killing on the morning ofl2 July, soon after the conclusion of the meeting at wMdha d i |
assigned tasks for that d&y P o p ocallied DragomiN i k dnl tHe levening o3 Julyto

pass to him the order froM| a doilokcae execution and collection sitesr forisoners who

were being busd to his locatiod’®> ColonelBeara a few hours later verbally ordered Momir

Ni k ad go fto Zvornik and meet with Dragoniiti k ad dorffrmP o p dwi for der an
further coordinate the Kihg activity in Zvornik!’® Col. Beara arrived iDe r oonsj idf f i c e
also on the night of3 July,telingD e r o hejwasithereokll a@$ | or der and t hat
maleprisoners were to be killed’ P o p oteld MomirNi kol i i in September
Staff ordered him to rebury the bodies of the Bosniaks killed in Bratunac and Zvandike

enlistedNi k 665i hss? stance

't was into this par al therésubbrdimatedMUP Bpeciailileat Bor
were folded. Order 64/95 requireB or o v |t@a mepont to General Kréti for
resubordination. However, accordingBoo r o v,|waam ihen attempted to reach General

K r s tyiptione on the afternoon @i July his call was diverted to Generdll a dwhd

sai d tDoo nhitm,t riyy ttha nagv, o ibdu t &hdleereafter aiso atcardirg $0. ©
Borovl]anin, al | of t heGen.MUd e dAliwéreverpabarders.v e d ¢
Some of those ordeB o r o v tlanmed were delivered to him froM| a gérsonally*®
However,Gen.Mlad i also conveyed orders through other members of the command chain

"Borovlanin February 2002 St3a3t7e)me nBaor opvgl.a nli N0 6MBadr8céh (2E
pgs. LO066308.0066307 (Exhibit G337); Butler Brigade Report, paras. 3:3.18 (Exhibit G226).

172v/ideo Footag (Exhibit ©193); Butler Report, para. 12.8 (ExhibitZ25).

Borovl|anin February 2002 S8} ement, pg. LO068900 ( E>

“Dragomir Vasii, Dispateb).Note No. 277/95 (Exhibit O
"Dragan Obrenovii, Statement bfi Facf{@OhndndciclepSaace
(Exhibit O-245).

°Ni k @l ialg oTjestirmonyl, pgs. 1744, 1745 (ExhibitZ46).

""Deronjil Statement326par ar azy®@Ini B E ¥aishedimin@pgkldali |

(ExhibitO-2 4 6) ; B o r ohv2002 Statemeni pgr LO066304 (ExhibiBE)).
8N k @l ialg o'I]eseimoiny, pg. 1767 (Exhibit-Q46).
Borov|anin February 2002 St-8%ement, pg.

LO06886634 (
Borovlanin Resubordination2s®eport, 11 and 12 July (I
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to Borovlanin. The Panel f i a dos comnunicatedg ni f i
through the Corps dBrigadecommandstructure. Insteadzen.M| a dhode to pass these
ordersthragh t he Security and Intelligence organ:
orders came through Momit i k d® Whenasked specifically by the ICTYhvestigatoy

AWere you coordinated with any GdobmBamdel anof
responded: fiNoNi kofiMomir Nsi skwd 5N d ndizeind 18Jaly was

to coordinate the eradication of the Bosniaks of Srebrenica through forcible transfer and
kiling. Use of Ni k oak thé conduithrough which M| a dssuled particulatasks to
Borov]lanin to be performed by finseotdiythatt r oo p
the orders fc ahbuethaf thay imvolved ¢askd thgp tell withdi kol i | 6's
mission: to coordinate the eradicatiointhe Bosniaks of Srebrenica.

4. Activi ti es of the MURewd@opoknown ATO

The military anwkrenadbworkingindepéndeatiMirgslavdde s @ ang i
DragomirV a s\iefe frequently togethéf® V a sdlsb was meeting withM| a an the

mornings ofl12 and 13 Julwhen tasks were distributed, and he was reporting to Pale to the
Ministry of the Interior about those tasks and how they were being carried out by the MUP in
that area, including not only the police units from Zvornik but also those Special Police units
that were resubordinated und&or ov| ani nd% Deoomarid i n fAconst
contact withK a r a @t ifréquently received information froBo r o v | Althdugh.

K o v tedtified totherivalry betweerM| a @rdK a r a,dhgre ik evidence that these two

were also communicating armdordinating the implementation of the plafin example that
communication flowed betweeld a r a dngl Ml a dvasi the arrival ofColonel Bearain

Der odnsj iof fi ce ®3njulyinlresponse tékla t adds i d r oDre rsoehgtt i ol

fil will send aman who has instrictons as t o wh'&tOn that accasion Bdara d o n e
declared that all the prisoners had to be kitfd.All of this shows an organizatioha
structure i n whiemgagedtimeffestve aficaftequenticemmuracption and
coordination during the operative time.

The activities oohthe diternoonamd evierang 13 duly ere theyefoce

relevant to the evestthat occurred at the Kravicaarehouse at that time. The most
prominent military representativefo t he @At opo was of cour se Ge
overwhel ming evidence that around 12: 00, or
meadow, where at that time a considerable number of prisoners were held. According to
witness test iechtheregfor abdut 40dor 15 misiutea, addressing the prisoners

and telling them that no harm would befall them, that they would be safe. After making this
speechhe was seen i n the company of sever al
Dragomir Stupat est i fi ed further tM| adisierodmwe rBsoirog
Ml adil efhenn the dir eBkldmirblikoli debtified befojefeeiCTY Pol j ¢
that on13 July, he drove from Bratunaco t he <cr ossr oadsehagwaKonj ev
number of captured Bosnigk®tding about 206250, who were being kept in some houses

181B o r 0w Febmary 2002 Statement, pgs. L006888568886 (Exhibit @3 37) ; Borov] anin Mar
Statement, pgs. L0066296, LO066335 (ExhibiB&Y).
®Borov|lanin March 2002 StaB8¥)ment, pg. L0066306 (Exhil

BDragomir Vasil; Der ong8,ahd 260t(Exhikét @e2r6t),; pBaorraosv.] am9 h, Febr
Statement, pg. LO068874 (Exhibit&37).

Byvasil Dispatches of -18420185%ahd@&). July (Exhibits O
pDeronjil Statemen328). para. 206 (Exhibit O

¥peronjil Statemi#®32). para. 209 (Exhi
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and buildings and on a meadow!| a d i | ateaboutil¥seaddN i k adportéd to him

on the crossroadsAs he had at Sandi , Ml adi | addr atshe enédadowh e pr
telling them that they would be safe and that they would be transferré&BoH-held

territory.'®’

Ni k pHaninf learned of the killing plan froitt. Col. P o p othepréviousday, found the
speech somewhat confogl

When he completed @t speech, in the middle of the road where | had
reported t o hGeneral dir, whasigand to happen to fhese
me n 2rad he simply gestured. He didn't say anything. With his hand in
answer to my question, he waved his hand and showed me wdudd
happen. | understood that to mean that those men would be killed. Actually, |
saw that to be a confirmation of what was already happéffing.

Later that afternoonrBor ov| ani n was s e e warehouseddservilgtthet he K
killing for a few minutes and then leaving the sceii@e killing continued for more than an

hour afteds Boe paaNa wukidestiidd tHat he gaw and spoke with a person

whom MomirN i k @dnfirrhed wagCol. Beara at a place 400 meters away fromktavica

warehouse, during the killing. They exchanged comments about the killing while the firing

of weapons and explosions of grenades fimravica were clearly audible.Kova ltestified

that he encounterel| a m the afternoon ol3 Julyat the Drina Corps Commarid

Vlasenica. While there he hedwl a dpedking on the radio, ordering preparations for the

burial of bodies® D e r o, the findst prominent esite civiianr e pr esent ati ve of
admitted in his statement that in the afternood®tuly while the Klings were still gong

on, he fAr ecdthe madsacee atrth&ravicawarehouse.Thereafter he further

admitted he was briefed on the ddtbof the killings atkravicabyBor ov | ani n. Si
reported on this briefing t& a r a dn¢ttie imorning ofl4 July, when he traveled to Pale to

seethe Resident® it is clear that the briefil@g witt
July or early onl14 July probablybefore thefinal executions aKravicawere concluded®

The proximity in time and location of these particular people to the killings ardnaca

warehouse supports the conclusion that the executtansed out by members of the
resubordinated MUP Specidblicewer e known and condoned dAby t

5. TheKillings at Kravica were Consistent withthe Plani By t he Top o0

Miroslav Deran |, ithk top civil officer in Srebrénc a , believed there was
t o podhave all of the prisoners killed in the Bratunac aféalt was toDe r o thati |

Kar a tiaglimade the comment ¢hJuly in referenceto the Bosniaks of Srebrenica:

iMirod av, they s hoDé rdohmag iédsob te retmembdr thisl coiment.dn

BN k &Il ialg oTjestinmoinyl, pgs. 1712719 (Exhibit G246).

B Ni k oBllialg oTestimany, pg. 1718 (Exhibit 246). In his March 2002 Statement, pg. L0066347,
Borov|]anin attests to seeing Ni ko (Ekhibit@37).t he meadow wh
¥yvasil testified that Koval had told him that at thi
however Koval denied hearing anything except the orde
pDeronjil Stateme®@328). para. 212 (Exhibit

91 |n addition to the Kravica survivors who S1 and S2 testified continued to be executed throughout the night

and early morning of 13/14 July, Luka Markovil testi
front of the warehouse bpd di er s at around 08: 00 and shot execution
another twenty prisoners similarly brought to the warehouse and killed after 09:30 on the morning of 14 July.
¥’Deronjil Statemen32). para. 205 (Exhibit O
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July when he learned of the killings Ktavica t he @l alapg thedkargvil Paljes o

road, the killings at the Vuk a r a dcfjool] and the presence of thouwdsaf prisoners

bused in from Potlari and areas around Bratunac and even froml Miliunicipality. He

stated in his ICTY summaryi | r e me mbkea readtblgwird intPale on the™and |
thought they woul d* ktislclear fiomRemnPpbs | Bt at emaat ot
never doubted that these men would be killed. His concern wash#yhot be killed in

Bratunac.

That he was correct in his fear that they would be killed in Bratunac is supported by the fact
that the killings had already begthere, as well as by his encounter witblonelBeara on

the night of13 July. Beara expressly confirmed that he was there to sdethie prisoners

were killed. Even though Beara had already made plans to transport prisoners to Ajornik

he nonethelesinsisted tdD e r o that thdre would be additional executions in Bratufiac.

On 14 July after some of the prisoners had begun their journey to Zvornik collection and
execution sites, the evidence shows thatitemichl prisoners were taken time Kravica
warehouse ahexecutedsee Section II1.B.5,suprg. In the early morning o4 July,Col.
Bearavisited the Bratunac brickyartb look at possible execution sites near Bratunac in
addition to theKravica warehouse. UponDer odnsj idont i nued i rheri st enc
killings be done elsewher€ol. Beara capitulated and all the prisoners were eventually sent
to Zvornik 1%

It has been arguetly the Defensethat there was no preconceived plan to execute the
prisoners prior t€olonelB e ar a 6 s D& r odnsffigellatean the night af3 July and

that the VRS had little choice as of the eveningl®fJuly but to executehe prisoners
because ite numbers were so overwhelmindpey created a sectyirisk for the Serb
civilians; there was no way to feed and hewnd care for the isoners; and the situation was

i ¢ h a o Thie @evdence does not support this intetation of events. The numbef
prisonersvasactually less than had been hoped, since the orders were to capture all Bosniak
men at Potbari and all those fleeing in the column, a known number $asion V.E,

suprg. Likewise, the Bosnian Serbs were not faced with a situation in which they had
underestimated the amount of food, water, sanitation, shahdr medical assistance that
would be required for the Bosniak prisoners that were being forced or induced to surrender.
There never wasny preparation or intention to provideny prisoner with food, water,
adequate sheltersanitation or medical careseg Section V.E.2.b,suprg. Nor can the
situation be seen as chaotic from an organizational perspective. There was in place the
organization and manpower to systematically and effectively transport thousands of prisoners
to Zvornik, secure them in designated collection sitestiHeimat designated execution sites

and bury them in designated mass graves. It would have required considerably less effort and
fewer resources to transpdine prisoners in those samesbe and trucks to Kladanj, just as it

¥peronji St at e me na05 (ExpikitrGa2s). 2 0 0 )
I'n the early evening of 13 July, Lt. Col. Popovil sj
that several thousand prisoners would be transported to Zvornik and he was required to secureytempora

collection and execution sites. Dragan Obrenovil i n
Dragomir Ni kol il called him around 19: 00 with this
Ob r e nBlva d oTestimany, pg. 269 (Exhibit G245). A short time later, Col. Beara ordered Momir

Ni kol il to drive to Zvornik and meet witMhl agajgeowrilr

Testimony, pgs. 1744, 1745 (ExhibitZ36). These events had already occurred whelor@l Beara went to
Deronjil ds office.

“Deronjil Statement326par ar azy®Ini B E ¥aishedimin@pgkldali |
(Exhibit 0-246).
*Deronjil Statemen32). para. 211 (Exhibit O
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would have required considerablgss effort and fewer resources to provide a corridor
through which the remaining members of the column could reach Tuzla. dpteses were

never consideredCol. Beara was not expressing a new plan, brought about by the exigencies

of unexpected circustance, but simply confirming the existing plan when he announced to

those assembled e r oonsj ioif fi ce on the night of 13 Jul

Mr. De r o, hlaveian order from the top, an order from the top, to kill the
prisoners.?’

G. Genocide was Committed in Sgbrenica in Accordance with this Pan

Based on the facts adduced and reasoned above, the Panel concludes that there was a plan to
destroy a protected group in part, perpetrated against the Bosniaks in Srebrenica by the
Bosnian Serb forces, and implementeg forcibly transferring the women children and

elderly and killing the males.

That these acts were carried out with genocidal intent can be inferred from the following
factors,inter alia, which have been identified by international tribunals as reteteathis

analysis: the number of victims; the physical targeting of the group or their property; the use

of derogatory language toward members of the targeted group; the systematic and methodical
manner of killing; the weapons employed and the extenbdifyinjury; the methodical way

of planning; the targeting of victims regardless of age or sex; the targeting of survivors; and
the manner and char act er *gThe victims in this cageavere at or «
the 40,000 menwomen and childre targeted solely because they were Bosniaks. Their
destruction was systematically and methodically planned and relentlessly carried out over
severaldays, during which they were indiscriminately targeted, first by the disproportionate
shelling on thetow and on the road to Potol ari, and
continued life in Srebrenica an impossibility and their exit from Srebrenica a horror. The
intended and inevitable personal consequences could only be death, and irreparably shattered
lives. The intended and inevitable collective consequences could only be destruction of a
substantial part of the protected group.

The Panel concludes that consistent with the genocidal plan described above, genocide was
committed in Srebrenica.

In so corluding, the Panel is in accord with the conclusions reached by the ICTY in the
K r sdndBlagojevl cases and the ICJ in the cas®oénia and Herzegovina v. Serbia

The Trial Chamber ifK r s telied primarily upon evidence establishing that there was a

concerted attempt to kil At he Bo omthemen Mu s |
civilian or YmiTheiTriaA Chambertimpticiilys readgnized that this fact
excluded a military or security rationale f
Y'Deronjil Statemen32§. para. 209 (Exhibit O

1% gee, e.g., Kayishema and Ruzinddmial Judgment, paras. 93, 5340; Prosecutor v. Athanase Seromba
ICTR-2001-66-T, Judgment, 13 December 2006, para. F#0secutor vGo r a n , IT®%-10-4, Juddgment,

5 July 2001, paras. 449; AkayesuTrial Judgment, para. 52Rutagandalrial Judgment, para. 39€yangugu

Trial Judgment, paras. 6490.

9K r s Trial Dudgment, para. 594See alsdd., para. 547 (fia decision was tak
and kill all the Bosnian Muslim men indiscrinsirt e | y 0 ) .
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forces had to be aware of the catastrophic impact that thppéiseance of two or three
generations of men would have on tHK®Theur vi ve
Trial Chamber further recognized that the eradication of the Bosniak male population of
Srebrenica proceeded hand in hand withthe foregb t r ansf er of @At he r ems
Musl im popul ation present at Srebrenica, sor
the Trial Chamber concluded that #A[t] he Bosr
to kill all of the military age men, that the combination of those killings with the forcible

transfer of the women, children and elderly would inevitably result in the physical

di sappearance of the Bosni af” Mnaby thenTrigbopul a
Chamber considered th#ihe concealment and reburial of the bodies of the massacred
Bosniak men also strongly indicated the intent to destroy the gféup.

The Trial Chamber iBlagojevi adopt ed the same approach and
Trial Chamber finds that the Bosni&erb forces not only knew that the combination of the

killings of the men with the forcible transfer of the women, children and elderly, would
inevitably result in the physical disappearance of the Bosnian Muslim population of
Srebrenica, but clearlyintdned t hrough these acts “chephysi c
Tri al Chamber specifically noted that A[ t]F
Bosnian Muslim population shows the intent to segregate the community and ultimately to

bring aboutthel e st ructi on of t he Bo&nThaTrial Whambdei ms o f
also explained:

The forcible transfer of the women, children and elderly is a manifestation of
the specific intent to rid the Srebrenica enclave of its Bosnian Muslim
population. The mnner in which the transfer was carried buhrough force

and coercion, by not registering those who were transferred, by burning the
houses of some of the people, sending the clear message that they had nothing
to return to, and significantly, throughsitargeting of literally the entire
Bosnian Muslim population of Srebrenica, including the elderly and chiidren
clearly indicates that it was a means to eradicate the Bosnian Muslim
population from theerritory where they had lived?

The InternationaCourt of distice likewise concluded:

[T]he acts committed at Srebrenica falling within Article 1l (a) and (b) of the
[Genocide] Convention were committed with the specific intent to destroy in
part the group of the Muslims of Bosnia and Herzegovina ab;sand
accordingly that these were acts of genocide, committed by members of the
VRS in and around Srebrenica from about 13 July 2895,

201d., para. 595.See alsKr sAppeal Judgment, para. 26 (fThough ci v
bearing arms, they do not constitute the same kind of military threat as professional soldiers. The Trial Chamber
was therefore justified idrawing the inference that, by killing the civilian prisoners, the VRS did not intend
only to eliminate them as a military danger. 0)

21K ¢ s Trial Judgment, para. 595.

2921d., para. 596.

3B | a g oTjria Judgent, para. 677.

2041d., para. 674.

20%1d., pam. 675.

208 case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of
Genocide Bosnia and Herzegovina v. Serbia and Montengdradgment of 26 February 2007, para. 297.
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VI.INDIVIDUAL CRIMINAL RESPONSIBILITY OF THE _ACCUSED

A. Generally

Having considered all admitted documentary ek and the testimony of all witnesses,

both individually and as a whole, as well as the arguments of the Prosecutor and the Defense,
and having applied the principle of dubio pro reg the Panel concludes that tbeminal
responsibility of the AcusedMi | adi n Strevanovi l was not pr
doubt.

Prior to analyzing the disputable facts, the Panel will briefly outlineabis fwhich it finds to
be proven beyond doubfThee vi dence for the Prosecutorods O

the Defense did not conteshatthe A cused Mil adin Steva BOviil  we
Skelani Platoomfthe 29Ge k ovi | i iDauly¥e5h me nt
Together with other members of th& B e k o v i [ i Det achment, t he Ac

the Srednje fratlines in the days preceding the attack on Srebrenica, but was then redeployed
on 11 July from Srednje to Bratunac in anticipation of the reassignment of'tBee2k o v i [ i
Detachment to the Srebrenica area as part of the resubordinated MUP joint forcéhender
command of Ljubomir Borovl|anin.

On 12 July, the Skelani Platoon, including the Accused, was assigned to search the terrain in
the area of Potol ari that i s, to |l ook for

area andthenescortaByo s ni ak <civilians found to Potol al
did not find any such persons, and according
On13July,the¥Gekovi i i Detachment, includiaomg the S
theKonpvi |l TBolhjtenac road near the Sandil.i me a d

Prosecutor proved beyond doubt that the Accused was initially deployed to this location
together with the other members of the Skelani Platootil the morning hours

These facts were largely not disputed, and in any case were proven beyond doubt by
numerous witness testimonies and the documentary evidence.

However, what was disputed was the antheused?ds:s
afternoonoftheltf%namday the transfer of Bosniak civildi
to the Kravica warehouse and the execution of those detained at the Kravica warehouse.

I n his statement given to t D@(EkhbioRs32lguteor 6 s C
Accusedsit ed t hat he was depl ioBratudac mddapprgxintateleg Ko n |
3000400 meters from the Sandil. meadow on the
at that location, he witnessed Boshiak men coming out of the surrounding woods and
surrendering to the Serb forces at the Sandi
secured. The Accused further stated that at approximately 12:30 in the afternoon, he,
together with Nenad Vasil, then | efhehad hat |
lunch together with his aunt and uncle at their house. The Accused stated that he remained
there until | ater that afternoon, at whi ch
unit. They arrived at a roadblock approximately 100 medters the Kravica warehouse,
where they |l earned that Krsto Dragilevil h a
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stated that upon arriving at the warehouse,
soldiers and prisoners. Finally, the Accusexdest that almost immediately upon his arrival,

he was ordered to take the body of Krsto Dras
Nenad Vasil and Miko Milil. The Accused emj
the prisoners or otherwigarticipated in the killings.

The only evidencehat the Accusedparticipatedin the killing of prisoners in the Kravica
warehouse is the statemesftP et ar Mi t r ovu tl ® €fftee ot 21 eJuneP20@bs e ¢
(Exhibit ©-323), that is, thathe Accused wsaamong thosenembers of the Skelani Platoon
who were present at the Kravica warehouse and who shot at the prisioneositrast, Petar

Mi trovil stated duri ng on domduct€drdn MeOctdber 2006 Re C
(Exhibit O-324), that the Accused vsaamong the members of the Skelani Platwbo were
infrontoft he Kravica warehouse. I n particul ar, I
the group that remained in front of the war.
FurthermoreMi t rovi | clarified that while he heard
hand grenades while he was himself at the rear of the warehouse, he only directly saw Mirko

Mi l anovil f i r i whie thebthetshireludng thesbnsee Stevandvi, wer e
only standing in front of it Pursuant to A

his right not to present his defense or answer the questions during the main trial, therefore,

the Pael did not have the possibility, through #dthal examination of the theaccused

Petar Mi t r ahes dontradictionsaelative to frssatement given on the preses

of t he Pr osandthd facts étated Qurirfg ithe eeconstruction. In addition, in his
statement given on the premis of t he Prosecutords Office |

Mi trovil stated that, apart fr om“Rlaoenasax cus ed
participated in killing the prisoners in the warehouse. Among others, the names of
Maksi modviGi vaamovi [ ar athowgh the Pamelefound vith eetajnty

during the ewdentiary procedure that they dmbt witness the events of 12 and 13 July in
Sandili and Kthesubjeat raafter of theése pnackags. e

In both his statemmnt s (t o the Pr osecurteocrobnsst@fufcitde ngnc
statel thathe had seerBt evanovi | i n front of the warehot
what time. This allegation wasonsistent with the arguments Bit evanovi [ 6s de

wherin he admits that he returned to the location in front of the warehouse of Kravica after
16:00 and that he stayed there for a short period of takéngover the body of slain Krsto

Dr agi [TRewankl findé likely that it was exacthat that paitular imewhenMi t r ov i |
sawtheAcused Stevanovi | jwhichfwasdhe possibfieasontihathevar e h c
made an ungrounded conclusion in his initial statemadicating that the Acused
Stevanovil also shot aermentbersobtheipmtooner s, toget

Al though the Panedsishawgeed sthatemént odidi
be motivated by his wish to diminish the responsibility offltec us ed St evanovi
persons who participated in the eveng tPanel is satisfied th#he reconstructionelated
allegations are corroborated by other presented evideertaining to the presence of the
Accused in front of the Kravica warehouse on that particular day.

g

]

The AccusedSt e v adnso vd d s ¢ r i pstwasocorrobmriated eby ethrert witnesses, in
particular prosecution witness4s

S-4, who was a member of the Skelani Platoon and present at the Kravica warehouse during
the killings, provided strong corroborating evidence in his statements and testimbtinetha
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Accused left the wunit an'dS4 testfiedttmanheiaddithe me a d c
Accused were initially depilBraueat roadpbgtdhatithber o n
Accused later disappeared. In addition, in his 22 May statemdnipfed that the Accused

tended to dodge and hide whenever he could.

S-4 also corroborated thAccusedSt e v adnso vdtiat emen't t hat he di
Kravica warehouse wuntil a f tddestified that heknext daw n g o f
Stevam 0 vwhénhewas retrieving the body of Krsto D
approximately 30 to 40 minutes after the killings bega#l &0 confirmed that the Accused
transported the body to Bratunac together with other persons.

While S4, whenpressed by the Prosecutor, stated in his 22 May statement that he was not

sure whether the Accused participated 1 n es
Kravica warehouse, he was clear in his statements and testimony that he did not see the
Accud again wuntil the point at which Krsto D

recognizes that-8 was at all times extremely careful to distinguish between those facts he
was certain of and those facts about which he had any doubts; it is indeebatacteristic

that makes & such a credible withess. Nonetheless, the Panel also recognizes that it is clear
from his statements and testimony that Believed the Accused only rejoined the unit when

he arrived at the Kravica warehouse some 30 ton#lutes after the killings began, even
though he was not certain of this fact.

Finally, in his 22 May statement;&stated that the Accused did not shoot at the prisoners or
participate in the killings.

In addition S-4 also testified to otheractsspe ci f i cal ly regarding the
and his prioractst hat strongly corroborate the Accus
above, &4 testified that the Accused tended to dodge and hide whenever he coedld. S
further explained when quésted by a Panel member that the Accused always protested

going on field missions, as he was from Serbia and was thus not directly interested in the war.
This testimony corroborated the AccusedO0s o
Srednjeinthé i r st pl ace and complained to Milenko
and should not have to go.

Even more revealingly, -8 testified that the Accused had specifically protested being
redeployed to Bratunac from Srednje-4 $ould not state withestainty the reasons why the
Accused did not wish to go to Bratunac, but he testified that, like himself, the Accused
probably did not want to go to Bratunac because of what they believed the mission would
entail and because they would likely come acrassnizaks they knew from the area.

Itis clear from 4 6 s st a t testireonyt tisat, vahile he was not absolutely certain, he

did believe that the Accused | eft Sandili, 0
quickly departed again without participating in the killings in any way. It is further clear that

S46 s conclusi on was strongl y based upon hi
personality and past behavior. During direct examinatief fiankly testified that while he

did not directly know where the Acculmeed wer
Accused while they were both in custody tha
Bratunac at that time. However, in his 22 May statement, after similarly stating that the
Accused had told him that the Accused went to Bratunac together with Nesail 4 S
further clarified that the AccusedO0s staterl
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Accusedds descr i pt-4ooted that sueh\behaviorswas fullyRcansistentr | S
with the Accusedos previous andg r egultare atr
activities.

In addition to &4 , defense witnesses Radenka Petrovi
aunt and uncle, also testified that the Accused came to Bratunac and had lunch with them on
July 13" and only left later that afternoon While the Panel recognizes the potential
difficulties with this testimony, the Panel does note that this testimony corroborates the
testimonyof$4, a credi bl e witness, as well as the

Viewing the evidence as a whole, the Panelsaers that the Accused truthfully described

his acts and movements in his statement t o
consistent testimony and statements @f @resent a clear picture of an individual who was
distinctly unhappy with his dutseand responsibilities as a member of the Skelani Platoon and

who repeatedly expressed that dissatisfaction. Moreover, on the basls@fsS t est i mony
other evidence, evidence that the Accused protested the deployment to Bratunac, the Panel
considerghat the Accused knew at least roughly what would be expected of the Platoon and
himself in the area of Srebrenica. Thigectation was then confirmed when the Accused
witnessed Bosniak men surrendering to the ¢
Accused himself stated, he was shocked by what he saw: exhausted, wounded, and worn out
men trickling out of the woods to sander.

In these circumstances, the Panel considers that it would be fully credible and consistent for
the Accused to affirmatively remove himself from a situation that he was not only
predisposed to be unhappy with, but which also gave the appearabhesm@feven worse

than normal. Whether he was motivated by an unwillingness to be part of something he
considered wrong or by a sense of gefservation is largely irrelevant. In either case, the
Panel considers that the Accused had demonstrated éhati$ not the type of person to
simply go along with the plans of others, but was rather sufficiently indepenmdiesed that

he would do what he thought best for himself.

Nonetheless, the Panel need only conclude that the Prosecutor did not estaldish bey
reasonable doubt that the Accused was present at or participated in the events alleged,
specifically, escorting the column of Bosniak men to the Kravica warehouse and killing the
prisoners at that location. The consistent and credible testimonyaiathsnts of &, the
Accused, Radenka Petrovil, and Petka Petrov
accuracy of those allegations.

With regard tathe other events stated in the operative part of the Indictment, tred frzds

that the Prosecutgoroved beyond reasonable doubatt the Accused had participated in
securingthe Bratunadli | i [ i road on 12 aboull2303spedificdlly 1995
in the area between the village f Kravica and Sandili.the Howev
mere presence of the Accused at that location does not constitute the apegbeation or

aiding and abetting in the perpetration of the criminal offence of forcible transfecqsunb

a) of the Indictment)since the acts of the Accusedrfaining o the forcible transferof the

Bosniak population of Srebrenica are trivial and insignificant and they did not pravide
measurable contribution to the commission of that criminal offense by others. Furthermore,

the evidence did not establish that the #s®ed maintained the Bratunkti | i [ i rooad cl c
open for traffic. Although the Panel finds that forcible transfers committed the
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Prosecutor did not present any evidence whatsoever to prove that the Accused participated in
these actions or was otlmse criminally liable under any theory of liability.

The samds true with respecto the allegations in sutount b) of the Indictmentas the
Prosecutor did not prove the Accusedo6s parti
tanks, antaircraft guns and other weapons employed against Bosniak column above
Kamenica.

With regard to sulwount c) of the Indictment, the Panel finds it proven that the VRS and
MUP personnel, including some members of tfe@e k o v i | i ,Paeticipatedimtieen t
actions described in this sidount (ambushes, encouragement and false promises to induce
surrender, seizure of money and other valuables). The Prosecutor, however, piEsant

any evidence whatsoever to estsibl that the Accused participated in these actions.
Furthermore, the Prosecutor alfoled to present any evidence that the Accused, by his
actions, omissions or presence contributed to the patioet of these acts by otheerpons,

nor did he offer edence that the Accused intended to aid and abet antefadtually aided

and abettethe perpetration of these acts by others.

With regard to sulwount d) of the Indictment, the Panel notes that there is no evidence
indicating that the Accused partiagd in singling out men and handing them over to
unknown members of the VRS, or that he shot at least one young captive on that meadow,
nor is there any evidence that he participatedhaning the prisonerdransportedto the
locations planned for deteati and execution.

In addition, in the Amended Indictment, its section dealing with legal qualification, the
Prosecutorés Office qual i theidlistiontohseriows bddiyy o f t
injuries and mental pain on the population of Srelma both men and womeinger alia, by

separating abteodied men from their families and forcibly transferring the population from

their homes to the argautside Republika Srpska. However, the factual substratum of the
Indictment itself does not meah the circumstances that could lead to a reliable conclusion

that serious bodily injuries and mental pain were inflicted on the Bosniaks from Srebrenica,

nor was a single piece of evidence presented in the course of the evidentiary proceedings that
wouldsupport this position taken by the Prosec

The criminal offense of Genocide a specific criminal offense whereinis necessary to
prove the existence of a specific intent to destroy in whole or in part a national, ethnical,

racialorré i gi ous group of peopl e. The Panel fi
present evidence indicating beyond reasonable doubSthaé v a duoing ihis stay at the
referenced road in the vicinity &a ndi | i on 12 July and partly

intended by his actions to participate in the deprivation oflifthe captives in the Kravica
warehouse, either asco-pelpetrator or asnaccessory The mere presenad the Accused

at the time of the events in SandiSandnl i3
for Bratunacdoes not in any way whatsoever constitute a decisive contribtdiaie
subsequent delopments in the Kravica warehouse. Likewise, his mere presence is not
characteristic of an adf aiding in the perpetration of the criminal offence as charged, since

by |l eaving the Sandil:i area on 13 Jusd,y the
which are theactsthatconstitute the essence of the incrimination. Also, the mere presence of
the Accused n Sandi | i at the referenced period of

of his genocidal intent to destroy in wholeinrpart the apiured Bosniaks in the Kravica
warehousegitherasaco-perpetrator oasanaccessory
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B. Joint Criminal Enterprise

The Panel concludes that the criminal liability of the Accusedierjoint criminal enterprise
(AJCB) liability hasalsonot been prosn

1. Law on Joint Criminal Enterprise

This Panel has previously addressed the issue of the applicability of joint criminal enterprise
theory as a mode of criminal liability in proceedings under the CC of BiHRaggvi and
Todovi, this Panel concluded that the systemic form of joint criminal enterprise liability is
incorporated in Article 180(1) of the CC of BiH and was part of customary international law
at the time the offenses in that proceeding were comniftte@he Panel further concluded

that application of goint criminal enterprise liability in that proceeding did not violate the
principle of legality?*®

2 . Prosecutor6s Submissions

In the Indictment, the Prosecutor alleged thatAccused vascriminally resposible for the
acts charged asmember of a joint criminal enterprise.

The Prosecutor defined the common purpose of
group of Bosniak people by means of the forced transfer of women and children from the
proteced area and by organized and systematic capture and killing of Bosniak men by
summary execut i o’ More specifically,ithe Brosscgter aléged that the
purpose of the JCE was fito forcibly taveansfer
to Kladanj on 12 and 13 July 1995; to capture, to detain, to summarily execute by shooting,
burying, and reburying thousands of men and young boys, Bosniaks from the Srebrenica
Enclave, aged between 16 and 60, in the period between 12 July 1995 amdi HooJuly

1 9 9%°. The Prosecutor suggested that the initial purpose of the JCE was to forcibly
transfer the Bosniak popul ati on, but that t#h
to encompass mass executions of Bosniak men.

In addition to the Acused, the Prosecutor alleged that the members of this JCE intttided:

27 This Panel expressly did not consider whettre sec al | ed fiextendedd form of | o
liability was incorporated in the CC of BiH and was part of customary international law. As that form of

liability was not pled in these proceedings, the Panel again need not consider the issue.

28R a g eawidi T dridsbinstarice Verdict.

29 |ndictment, pg. 3.

#0|ndictment, pg. 5. The Panel recognizes that this definition of the common purpose of the JCE is identical to

the common purpose identified by the ICTY Office of the ProsecutBidgg e v $ekB | a g q Aneerded

Joinder Indictment, 26 May 2003, para. 30. However, the Panel also notes that the OTP adopted a more
narrowly-focused approach in its more recent IndictmenPino p o v i | distinguishing between separate

JCEs to forciby} transfer the population and to murder abdelied men.SeePr osecut or v. Vuj adin
al., IT-05-88-T, Indictment, 4 August 2006.
Again, the Panel recognizes that the Prosecutords d

to the membership identified by the OTPBrl a g o jSeeB i & g oAmendeédiJoinder Indictment, para. 33.

And again, the Panel also notes that the OTP adopted a more narrow approach in its more recent Indictment in
PopavSele P dmiotment] paras96-98. InP o p g thé OTP described the military and civilian
leadership as members of the JCE, but only characterized the units who physically perpetrated the alleged
crimes as having Aparticipaldead98i n t he i mpl ementati on
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é¢Gener al Rat ko Mladii, VRS Commander, G
Commander of the Drina Corps until around 20:00 hours on 13 July 1995;

General Radislav Krstil, Chief of Staff
20:00 hours on 13 July 1995, and from that pointime Commander of the

Drina Cor ps; Col onel Vi doj e Bl agojevil,
Brigade,; Col onel Vinko Pandurevil, Co mma
Lieutenant Col onel Dragan Obrenovi Depu
of the Zvornik BrigadeMo mi r Ni kol il Assi stant Comma
and Intelligence of the Bratunac Brigade;
Uni t of the Zvornik Brigade,; Ljiubomir E

Special Brigade of the MUP Police established by the Orderrumdaber
64/95, and many other individuals and military and police units who took part
in the operations of the forced transferr

3. Analysis

At the very outset, the Panel highlights that there has never been a decisignaaiurt or
tribunal endorsing or even seriously considering a joint criminal enterprise theory that
imputed criminal responsibility as broadly as proposed by the Prosecutor. The Prosecutor has
effectively proposed that almost all VRS and MUP persotimngi were deployed in the
Srebrenica area betwe& and 1uly, from the highest echelon of the officer corps to the
lowliest common soldier, together were members of a single joint criminal enterprise. Even
more, these persons are alleged to be crilgin@sponsible for all crimes committed
following the fall of Srebrenica, that is, all acts of forcible transfer and certainly the vast
majority of all killings perpetrated during that tirfié.

Neither the case law nor the literature support the propoditiat a single basic JCE can
stretch from the highest echelons of the military leadership to the lowliest foot soldier,
including persons with such disparate roles and parts and assigning thieensaline level of
criminal responsibility?**

For the purpses of this analysis onlyhe¢ Panel assumearguendog that there was a JCE

whose common purpose was Ato captur e, to de
and rebury thousands of men and young boys, Bosniaks from the Srebrenica Enclave, aged

between 16 and 60, in the period between 12 J
Aforcibly transfer women and children from t

July 1995. 0 T h e adrgaemdy that the membegsrof tlassIERE indéds |,
some of the military leadership specifically named by the Prosecutor in the Indictment.

Even under those assumptiongwever, the Panel concludes that the Accused not
member of this joint criminal enterprise arginot responsible for the crimemmitted
pursuant to that joint criminal enterprise in whiwdid not participate.

#2|ndictment, pg. 6.

23 See Prosecutor v. Radoslav Brdjanitt-9936A, Judgment, 3 April 2007, pa
application of such a notion could make each one of the [principal perpetrators], as members of the JCE,
responsible for each one of the crintieat the Trial Chamber found were committed through the territory of the

ARK during the I ndictment period. o).

24 gee, e.gAntonio Cassesénternational Criminal Law(Oxford: Oxford University Press"®Ed.), pgs. 209

210.
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In particular, the Panel concludes that such a broad extension of joint criminal enterprise
liability to the Accused would be in complete violation of fundamental griesiof criminal

law, customary international law, and the law of war. In accordance with the fundamental
principle of individual guilt, the Accused criminally responsible for those crimdse
committed. Howeverhe cannot be considered criminally resgible for those crimes
committed pursuant to the designto$ ultimate superiors to whiche did not contribute,
simply on the grounds that those superiors
design. The guilty intent and acts of othersvhich the Accused did not contribute simply
cannot be the basis for the guilt of the Accused, and joint criminal enterprise theory does not
modify this fundamental principle in any way.

Those who conceived and directed the criminal plan that wasnmepled following the fall

of Srebrenica are criminally responsible for all crimes that ensued. The common soldiers of
the VRS and the MUP, on the other hand, are responsible for the crimes they participated in,
and no more. To conclude otherwise wouldtbeassign collective responsibility to all
soldiers for the crimes of their superiors, a notion absolutely repugnant to national law,
international criminal law, and the law of war.

Having considered the application of JCE theory more generally, thé &aaeconcludes

more specifically that the Prosecutor did not establish the legal elements of the basic form of
JCE liability. Simply, it is not sufficient for the Prosecutor to demonstrate that a plurality of
persons had identical criminal purposes.e Télevant inquiry is whether the persamared

that criminal purpose in commowhetherthey, in effect, had joined together to realize that
criminal purpose.

The Panel further notes that, as a matter of law, knowing participation in the implementation
of the common purpose or plan of a JCE does not establish membership in that JCE. As the
Appeals Chamber specifically held iBrdjanin, a principal perpetrator of a crime
implementing the common purpose of a JCE may know of the JCE and his role in
implemeanting that common purpose without himself sharing thens reanecessary to
become a member of the JEE. Simply, knowledge of the common purpose does not
establish membership in the JCE, even where the individual implements the common purpose
or plan.

The Trial Chamberin Kr a j ipgposed that what must be considered is whether the
personslleged to be members of a single Jatfed jointly Specifically:

[1]t is the interaction or cooperation among persortbeir joint actioni in
addition to theircommon objective, that makes those persons a group. The
persons in a criminal enterprise must be shown to act together, or in concert
with each other, in the implementation of a common objective, if they are to
share responsibility for the crimes committecbugh the JCE®

The Trial Chamber further noted:

1> Brdjanin Appeal Judgment, par 410. See alsdeclaration of Judge Van Den Wyngadtdjanin Appeal
Judgment , par a. 5 (A[ Acqui escence as a standard

of

interpretation of the word O6agreeméhedét. odt would hav

8K r aj Wrigidudgment, para. 884 (emphasis added).
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On the other hand, links forged in pursuit of a common objective transform

individuals into members of a criminal enterprise. These persons rely on each

ot herds contri but i oonswhoaenotwmenhbéerscitte on act s
JCE but who have been procured to commit crimes, to achieve criminal

objectives on a scale which they could not have attained dibne.

The Panel further emphasizes that JCE liability is identically applied with respectctintee

of genocide as with respect to all other crimes set forth in Articles 172 through 175 of the CC
of BiH. In particular, the Panel stresses that proof that an individual possessed genocidal
intent does not in any way leguso factoto the conclusiothat that person was a member of

a joint criminal enterprise whose purpose was to commit genocide. Similarly, proof of
genocidal intent does not in any way depend on proof of membership in a JCE to commit
genocide. JCE liability requires proof of interdistinct from and in addition to the specific
genocidal intent that is, proof of membership in a JCE to commit genocide requires proof in
addition to individual genocidal intent

The Panel recognizes that in practical terms, the crime of genocidesuadllly be perpetrated

in the context of multiple perpetrations of that crime by a large number of pét&onke
nature of the crime of genocide is such that it witen be committed in a context of the
widespread, systematic, and organized commisdianimes against a particular population
pursuant to a plan or policy directed by an organization or group of high officials. However,
this context is not sufficient to imply that the perpetrators of genocide, particularly the
principal perpetrators, aparticipants in a JCE.

The Prosecutadid not establish either legally or factualhat the Accusedctedii j oi nt | yo o
Ain concert o wanyJRBE. tdine actiore regnies ssmealégree of reciprocity,
mutuality, or bidirectionality,which isclearly absent here.

In a similar respect, the Panel notes conceptually tenuous were the linksetween the

Accused, a conscrif@t the lowest rungs of the military structure, and the named members of

the purported JCE, namely the senior commandiniges# of the relevant VRS and MUP

uni t s. The path from the Accused to officer
the chain of command, indeed, the whole length of the chain of comnidred Panel also

notes the wide disparity between thegeof the purported JCE and the scope in fact of the
Accusedob6s acts.

Moreover, even accepting that the common plan required the participation of persons such as
the Accusedn orderto be realized, that relationship does not give rise to the nityttizdt
characterizemnembership ira JCE.

Accordingly, the Panel concludes thatthe instant casthe Prosecutor failed to prove the
elements of basic joint criminal enterprise liability.

Therefore, considering the foregoing, the Panel did not find tha®rbsecutor proved the
allegations in the Indictmenand itcongequently decided to acquitthec A used St evanc
of the charges pursuant to Article 284(c) of the CPC of BiH.

#71d., at para. 1082.
28 |ndeed, the Rome Statute introduces such a context as an element of the Gtmtements of Crimes to
the Rome Statute, Art. 6.
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Costs of the Proceedings

Finally, pursuant to Article 189(1) ofthe CPCofB&dind consi dering the Pa
his guilt, he Accused5 t e v aisrelievied of the duty to cover the costs, and they shall be
covered from the Court of BiH budget.

Property Law Claims

Regarding the injured parties S1 and S2, as well asAisociation of Mothers from
Srebrenica and Gepa Encl ave, who have fil et
proceedings, the Panel found that the information obtained in the course of the criminal
proceedings does not provide a reliable basis foeeartial of complete ruling, and has

therefore referred the injured parties to pursue their property law claims by taking civil
action.

PRESIDING JUDGE )
Hi | mo Vulinil

MINUTES -TAKER: ] )
Dgenana Deljkil Blagojevil
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ANNEX A: EVIDENCE

The Panel will list all pieces of evidence as presented in the joint case, which were accepted

during the main trial and also referred to t
A. Witnesses for the Prosecutoros

During the main trial, the following withnesse f or t he Pr osecutor 6s Off

1. Mi l omir Lodoi18Ljubi ga Bel aB®Slidbodan Stjepa

2.Boge Bagaril 19Tomi sl av Du k Bf.Nedjeljko Sekula

3.Siniga Radii 200Radi sl av Bo ¢ B7.Dragomir Stupar

4. Sabina Sarajlija 21.,Predrag LeliB8Danilo Zojil

5. Mi |l adin Ni koRP2ANebojga Jank8WMiill omir Trifuno

6. Jovan Ni kol i 23.Dragan Kurtuma 40.S1

7.Kristina Ni k@84Nenad Janj il 41.52

8. Dragan Ni kol R2HDugko Meki |l 42Dragomir Vasil

9. Zoran Eril 26.Mi | oj ko Mi | ada3BH I

10.Luka Mar kovi R7Z.Ni kol a Mi | ak d4S3i

11.Mi | adin JovaB@8G@iiviojin Mil od5%Maikd Prelec

122Perica Vasovikdnorlo Vukovi B6.Hajra Latil

13.Mi | 0 g nuk an o 80.9tanislav Vukajlovii 47.0st oj a Stanojev

14.1 1 i ja NikoliBlLMilog Vukovi B8Stevo Stanimiro

15.Mar ko Al ekgi B2Mi l enko Pepi B9.Sl avol jub Gugvi

16.Si ni ga Bel ar 8¥Miir ko Sekul i 50.54

17.0br adin Bal | 8Blvagoje Stanigil

During the main trial, a team of expert wit

Fadil pagi

-Me  mad mag iBir,avexpert

witnesses f

provided an expert neuropsychiatric evaluation of the mental state and nwnfztence

and capacity of Petar

Vedo Tuco, expert witness f

Mi trovi |

or the Prosecut ol

connection between the mass graves and the killings at the Kravica Warehouse.

B. Witnesses for Milog Stupar

Duringthemai n trial, the following witnesses for
1.Cvjetin GvozdeMiovan Vukaj | &3vLuka Stupar

2. Lazo nuril 8. Ml aden Bor ov [l4aMirkorStupar )
3. Radenko Mija®oljiubi ga Mi | utsMoowliill o VI al il
4. Tomi sl av KovalNenad Andril 16.Goran Savi l )
5. Dragen Er kil 11.Vujadin Gagi ll7.Snjegana Soki l
6. Dostana Gulill2a2Tahir lidri gi d@BAoro Luki l
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Handwriting expert, Dane Brankovil, expert v
an expert evaluation of the aut heuparoncthet y of
relevant documents.

Professor Mile Matijevil, PhD, expert witne
expert evaluation of the relationship between the army and the police in Republika Srpska at
the time covered by the Indictment.

CWitnesses for Milenko Trifunovil
During the main trial, the following witness
1. Dragos| av Mirkov[f 5. Witness C
2. Mi odrag Josipovil 6. Witness B )
3. Boriga Jankovil 7.norLe Bogi l
4. Mi rko Trifunovi l

D. Witnesses for Brano Dginil
Dui ng the main trial, the following witnesse.
1. Zoro Lukil 6. nur il Dalibor
2.Zoran Tomil 7. Sl alan Stankovil
3. Milog Lakil 8 Muhamed Bugevac
4. Dej an Dabi l 9. Bunijevac Uroga
5. Radomir Stevanovil 10.Ri sto Ivanovil

E. Witnesses for Aleksandar Rado& n o v i |

During the main trial, the following witness
1. Predrag Krsmanovil 5 Marko Katanil

2.Stana Ostojil 6. Nada Savi l )

3.1lvan Savil 7. Tankosava Savil

4. Radmila Savil

F. Witnesses for Velibor Maksi mov
Duringthe maintrial t he f ol |l owing witnesses for Vel i b
1. Sl obodan Mijatovil 4 Slobodan Maksimovil
2. Goran Matil ) 5. bragan Mijatovil
3. Bl agoje Gligil 6. VI adan Bogdanovi l
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G. Witnesses for Dragiga Givanovi

During the main trial, the following witnessesforBra ga Gi vanovi | wer e he.

Srbislav Davidovil 6. Obrenija Radovanovi i
Bogoljub Similil 7.Stanka Blagojevil
Saga Si mil 8. Mil omir Bl agojevil
Goj ko Peril 9. Radi ga Maksi movi
Nenad Mitrovil 10.Gel j ko Givanovi i

agrwnE

H. Witnesses for Branislav Medan

During the main trial, tl following witnesses for Branislav Medan were heard:
1. Dragen Buhal
2. Mirsad Kusturica

During the main trial, Dragan Obradovil", | a
Branislav Medan, provided an expert evaluation regarding the number of capttvesind i | i
on 13 July 1995 at 2 p.m.

|l . Witnesses for Milovan Matil

During the main trial, the following witness

1. Pajo Milil ’
2.Sredoje Nikolil
3. Mil ka Vasi l

During the main trial, Dr . S veanbgraphy dor thea d o v a r
Accused Milovan Matil, provided an expert €
missing persons in the Srebrenica Municipality area related to the July 1995 events.

J. Witnesses for Petar Mitrovil

During the main trial, the followng wi t nesses for Petar Mitrovi

1. Nada Josipovil
2.Jovan Badgo

3. Mile Milesavljevil
4, Dragan Srel kovil

Doctor Rat ko Koval evil and p provifled sars expert doct o
evaluation of the mental state and mental competence and gapagif Pet ar Mi tr ovi
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K. Wi thesses for the Accused Mil adi

During the main trial, the following witness
heard:

1. Ljubi sav Similil ) 5. Muj o Salihovil
2.Zdravko Givanovi l 6. Radenka Petrv i | )

3. Milunka Ni kol il 7. Petko Petrovil

4 Hajrija nozil

During the main trial, Vlado Radovil, a cons
an expert evaluation of the description and type of the Kravica Warehouse construction
material.

L. Witnesses for the Court

During the nain trial, the following witness for the Court was heard:

1. Momir Ni kol il

Pursuant to the LoTC and the decision of the Panel dated 12 Aprif'200i& following
witnesses for the Pr os e cexannatiorsreg@ding regodsamde r e cC
statements given before the ICTY and admitted into evidence by the Panel:

Robert Aleksander Franken

Richard Butler

JeanRe n® Ruez

Dean Manning

Ljubomir Borov]anin

arwnE

219 5eeAnnex B.
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M. Documentary Evidence of the Prose:

The Panel also reviewed the followilgo c ument s submitted by the

BiH:

0-01
0-02

0-03
0-04

0-05
0-06
0-07
0-08
0-09

0O-10

O-11
0-12
0O-13
0O-14
0O-15
0O-16

O-17

O-18
0-19
0-20
0-21
0-22

0-23
0-24

0-25

Photograph of the Alnterrogation Roo0mMmoO

Wi tness Examinati on Recor d -0462446/05 ool o Mi |
6 DecembeR005

Phot ograph of the Al nterrogation Roomo m

Wi t ness Examinati on Recor d-04a445/0R afd i | S
6 Decembef005

Photograph of the site Kraviddangar

Phot ograph of the éBack of the warehouse
Phot ograph of éPanorama of the Kravica W
Record of $atement takenfroldi k ol i | Mi | a0®/6 of 18nJunen20@5r : 1 2

Wi tness Examinati on Recor d -04/2280/86 défol i |
15 September 2005

Wi tness Examinati on Recor drZ-d0f05 df i2kJoly i | Mi
2005

Aerial photograps of the Kravica Warehouse
Photograph of Bratunac

Aerial Photograph of BratunacR.1, A3
Photauniform 2

Photeuniform 3

Record of Statement taken frodi k ol i | J o v-B7M02-280483002 of : 1 2

26 August 2003

Witness Examinat i oranaRenba:rKdo/05 bf INOctolmet i | J ¢
2005

Record of Statement t ak e 102/Xof 1& duned\2DO& o | i | J

Photo of éFarming CooperatiBeé (FC) Kravi
Photo of &
Photo of éFCn&Krtalve casplialotntr aadé

eHangar in FC Kravica, back B14

Witness Examination Recor eRZ10f05 dillkay i | Dr
2005
Record of St atement t a k e RO2/2 of IBPIUNNI0050 | i | D

Wi tnhess Examinati on Recor d-0428290/%5 ofk o v i I
20 September 2005

Recordontheos i t e i nvestigation and reconstruc
KT-RZ-10/05 of 29 September 2005
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026 Photo of eFC Kravicao taken from the hil

0O-27 Photo of FC Kravica, a more restricted part of the warehouse including the hangar,
taken from the hill B4

0-28 Photograph Hangar in Kravica from the back B14
0-29 Photograph Hangar in Kravica, front on the right B 20

O-30 Record of St atement t a ko2/a of 19rJunen20@sr i Zor a
031 Witness Examinati on Rec or d-04/2326/05Eaf i | Zo
13 October2005

0-32  Photo uniform- example 1
0-33 Photo uniform example 2
0-34 Photo uniform example 3
0-35 Photograph Kravica Warehouse-®0.1

036 Witness Examinati on Recor d -04f229405whanovi |
21 September 2005

0-37 Photograph FC Kravica photographed from the hill, left part of Bratunac B3
0-38 Photograph of uniform 1, 2 and 3
0-39 Photograph Kravica Warehouse-#0.1

040 Wi tness Examinati on Record -0#/£2281/06 bfanovi |
16 September 2005

0O-41  Aerial photograph of the Kravica Wémause P10.1
0-42 Photo of FC Kravica taken from the hill B2
0-43 Photograph Hangar taken from the hill B4

O-44 Wi tness Examinati on Recor d-04/2308/05N bfk o | i |
27 SeptembeR005

O-45 Recordontheosi te investigation antianueberonst ru
KT-RZ-10/05 of 4 October 2005

046 Video recording of the reconstruction an

llija

O-47 Decision on I mmunity at the MaRzA0/(Obr i al f
of 6 July 2006

0-48 Natification - Immunity in investyation

049 Witness Examination Recor4RZ10/05 027 dune i | M e
2006

050 Main Trial Agr eement on | mmu fREZ1L0OS5 dfor Al
27 June 2006

O51 Wi tness Exami nati on Recor d -042327/051 o k si |
12 October2005

0O-52  Witness Examination Record of Stupar Zvjezdan of 15 August 2005
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0-53
0O-54
0-55

0-56

0O-57

0-58

0-59

0-60

0-61
0-62
0-63
0O-64

0-65

0O-66

0-67

0-68

0-69

O-70

O-71

O-72

O-73

0-74

Photo C18P2 from theBrochurephotos abstracted from a video recorditf
Photo C18P3 from theBrochurephotos abstracted from a video recorditf

Witness Examinat ioovni | ReQborradd i @4/238@/@8neak 14
25 October 2005

Wi tness Examinati on Recor d -04/2343B% bfar evi |
20 October 2005

Wi t ness Examination Record -@R32%8Iofarevi i
12 October 2005

Witness Examination Reor d of Bogi | R a0d/®443/08 wof n u mb e
16 November 2005

Witness Examination Record -042342D5udéfi | To
19 October2005

Witness Examination Recor d-042891/08 eof i | Pr
27 October2005

Phot ogr afrdne tBkgn from Exhibit 0127

Photograph Dginil Brane, March 1994
Photograph of Dginil Brano taken from Ex

Wi tness Examinati on Record -@Wp386108 otk ov i |
25 October 2005

Official Note on error made in the Witness Examini o n Record of
Neboj ga rO4/2483/65rof 9 Décémber 2005

Witness Examinati on Record -04/2410/05l0bj] ko N
16 November 2005

Wi tness Examinati on Recor d-0482845/0Mek i | D
20 October2005
WithessEx ami nat i on Record of MO4I2-a0k/05v df | Ni k
27 October 2005

Witness Examinati on Record -@@39806 lofo gevi |
1 November 2005

Wi tnhess Examinati on Recor d -04/%332/66ud€ o v i |
13 October2006

Wi tnhess Examinati on Recor d -042%412/06udt ov i |
16 November 2005

Witness Examination Record e42360%aj | ovi l
18 October 2005

Wit ness Examinati on Recor d -0462388/08 eop i | Mi
26 October2005

Wi tnhess Examinati on Record -04/2396/05k k ul i |
31 October2005

Case No. XKR-05/242 102 29 July 2008



O-75

O-76
O-77

O-78

O-79
0-80

0-81
0-82
0-83

0-84

0-85

0-86

0-87

0-88
0-89
0-90
0-91
0-92
0-93

0-94
0-95
0-96
0-97
0-98
0-99

Wi tness Examinati on Recor d -04/2401/8% @fni ¢gi |
1 November 2005

Map showing the direction of movement of Bosniak column P138

WitnessEx ami nati on Record of S-04/2898/@%0b v i | S
27 October 2005

Witness Examination Record of Sekula Nedjeljiko number04/2-330/05 of
12 October 2005

Record of Statement t ake0246fd®0Ime2008 ji | Da

Wit nes s Examinati on Record @RPZ-10/Bodfj i | C
13 October2005

Order of the Staff Commander Toma Koval
Map showing the area of Potolari, Kravic

Forensic psychiatric extlemxpartawnitiess iProfolr. Mi t r
Abdul ah Kulukalil of 29 August 2005

Team neuropsychiatric expert opinion abo
team comprising: Prof . Dr . Abdul ah Kul u
Mehmedbagi I, neodopSermradiart r iFatds | pagi |,
2 SeptembeR005

Court of BiH Order to take MRN-05R¢0fI Pet ¢
30 August 2005

Order of the Prosecutords Office of BiH
opinionon Petar Mit v i | , n uRBA0L06 of 26KATIigust 2005

Order of t he Prosecutor 6s Of fi ce of Bi H
number: KFRZ-10/05 of 24 October 2005

Photograph of FC Kravica, taken from the hill B2

Sketch of the crime scene drawn by the vamng2

Photo of FC Kravica, taken from the hill B2, marked by the witne3s S
Photo of the hangar in the FC Kravica, back B14

Photo of FC Kravica, taken from the hill B2, marked by the witne3s S

Personal questionnaire for determining the rank of theoaatd official person for
Stupar Milog

Decision of the Republike Srpske MUP number : 6820-3474 of 23 August 1995

Decision of the Republike Srpske MUP number4@31 of 10 March 1993

Decision of the Republike Srpske MUP number6339 of 24 Februar$994

Decision of the Republike Srpske MUP of 3 March 1997

Wor k empl oyment record booklet for Stupa

Notification to Jurogevil Sl a830§%ofsi gned
8 September 1994
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0O-100 Act- Agreement of Commander of the Second Detachmero f Speci al Pol i
Stupar number: 01/8372/94 of 15 November 1994

O-101 Dispatch note of Commander of the Second Detachment of Special Police of
Gekovi |l i, Mil og Stupar, of 18 July 1995

O-102 Di pl oma on acquired education for Stupar

0-103 Record on search of Mi | o0 g St u p a rnumsber. alg0d/2-4{0m eoh t
12 SeptembeR005

0-104 Receipt on temporary seizure of objectsmber: 1404/2-4/05 of 12 September
2005

0O-105 Receipt on temporary seizure of objectsmber: 1404/2-4/05 of 12 September
2005

0-106 Photedocumentation of RS Ugl j evi k (search of St up:
14 September 2005

0-107 Phot ograph of Stupar Miloga, 3 pieces

O-108 Deci si on of Republi ka Srpska, Municipal:
Status of War Veteran and t he-566at/@lgor y f
of 30April 2001

0-109 Bestowing fAthe Order of Kaardeoupdndib§t ar o
Stupar by the President of Republika Srpska, (a medallion and a medal)

0O-110 Certi fi cat e of Cr i mi nraumberRIe16/02876/35 oof Mi | o
16 November 2005

0O-111 Certificate of Criminal Record fof r i f unovi | Mi F1e6/022806-n U mb e r
192/05 of22 November 2005

O-112 Deci si on on extraordinary promotion of
number: 08/1134-5586 of 24 April 1996

0-113 Record on search of dwellings, other premises and movabtaeber: 1404/2-1/05
of 12 September 2005

0O-114 Receipt on temporary seire of objectsiumber: 1404/2-13/05 of 12 September
2005 (Ol114a);Receipt on temporary seizure of objeatsnber: 1404/2-1/05 of 12
September 2005 {@14b)

0-115 Photcdocuments of the search of Trifunovil

0-116 Certificate ofCriminal Record foMi t r ov i | Pe-6/02230-6:19305 r 12
of 22 November 2005

O-117 Official Note of SIPA number: :04/1-4/05 of 13 September 2005

0-118 Record on search of dwellings, other premises and movabteber: 1404/2-2/05
of 12 September 2005

0O-119 Recept on temporary seizure of objeatsimber: 1404/2-2/05 of 12 September
2005

0-120 Photcd ocument s of PSC Bijeljina PS VIaseni
number: 121-9/02-230-73/05 of 14 September 2005
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0-121

0-122

0-123

0-124

0-125
0-126
0-127
0-128

0-129

0-130

0-131

0-132

0-133

0-134

0-135

0-136

0-137

0-138

0-139

0-140

0-141

Decision on Extraordinary Promotion into HigheaR k o f Dginil Br an
08/1-134-5544 of 24 April 1996

Deci si on on Determinati on of -1B40h kf of D
20 October 1995

Certificate of Criminal Record fdb g i ni | Br a nG2/65:04.#l63#05 of 0 8
16 November 2005

Record orsearch of dwellings, other premises and movatesber: 14074/23/05
of 12 September 2005

Receipt on temporary seizure of objeatsnber: 1404/2-3/05

Photecd ocument s of PSC Bijeljina PS Bratunac
Photographsnoof Dginil Bra
Certificate of Criminal RecordfdRadovanovi | Al ek$/@®230ar num

6-194/05 of 22 November 2005

Record on search of the apar t-m&b/@50fof Lj u
12 September 2005

Receipt on temporary seizure of objeawsmbe: 14-04/25/05 of 12 September
2005

Special Official Report on Crim€&echnical Investigation of the Crime Scene
number: 121/02-230-KTI-250/05 of 13 September 2005

Certificate of Criminal Record faf ak ov | j evi | S| -@®0223668 n umbe
196/05 of 2 November 2005

Certificate of the Ministry of Def ence,
Slobodan number: 683541/529/96 of 8 July 1996

Certificate issued by MUP f dd/21TJ89K ofv | | ev i
29 May 1997

Record on search oflwellings, other premises and movablesf Jakovl jev
Slobodan number: 1@4/2-/12/05 of 12 September 2005

Record on search of the apar {1426/083 of o f J a
12 September 2005

Receipt on temporary seizure of objentsmber: 1404/2-12/05 of 12 September
2005

Receipt on temporary seizure of objecismber:1404/2-6705 of 12 September
2005

Report on the search ordered by the Court of BiH numberl3135/05 of
13 September 2005

Photedocuments of PSC Bijeljina (search of the house Jakovl jevi i S
number: 1202/5233-44/05 of 14 September 2005
Certificate of Criminal Record foBt evanovi | Mi F1#®&/022806-n u mb e r

195/05 of 22 November 2005
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0-142

0-143

0O-144

0O-145

0O-146

O-147

0-148

0-149

0-150

0O-151

0-152

0-153

0-154

0O-155

0-156
0-157

0O-158

0-159

0-160

Decision of Republika Srpska, Municipality of Skelani, on the acknowledgenfient
status of Stevanovi l Mi 561d53/60 ol October v et e
2000

Decision on extraordinary promotion of

rank,number: 08/1139-5579 of 24 April 1996

Decision of RS MUP, PSC Bijeljina number:-03/1-141-1138783 of 15 March
2005

Record on sear ch of t he hous®/2Z70b of St ev ar
12 September 2005

Report on CrimeTechnical Investigation of the SceBearch number: 1@2/5233
211/05 of 14 September 2005

Report of 13 Sepmber 2005 upon the search ordered by the Court of BiH number:
X-KRN-05/24 of 7 September 2005

Receipt on temporary seizure of objects number04/27/05 of 12 September
2005

Certificate of criminal r e ¢ o-1-6d022306+ Ma k s
197/05 of 22 November 2005

Decision on termination of employmentdfa k si movi | Vel ilB6or nu ml
2202 of 21 April 1997

Decision of Republika Srpska, Municipality of Skelani, on the acknowledgement of
the status of the war ornaumbee: rOH66722/00 of 5Ma k si 1
July 2000

Decision of the MUP on the Assignment o]
Wor k Service in the Detachment o200 Speci ¢
2325 of 23February 1995

Record on search od houda kusmbenol@i2iB/05 vk | i bor
12 September 2005

Receipt on temporary seizure of objects number04/2-8/05 of 12 September
2005

Photed ocument s of PSC Bijeljina-02(5R06/R5s i movi
of 14 September 2005

Phot ogr aphs \elbor,Naiécesi mov i |

Sketch of the crime sceleSC Bi jel jina (search of hou

Sejdo) number: 1P2/5206/05 of 13 September 2005
Certificate of Republika Srpska, Ministry of Defence, Department of Skelani, for

Givanovil Dr a890343807 of 2Juiedd97 0 2
Certificate of Republika Srpska, Ministry of Defence, Department of Skelani, for
Gi vanovi |l Dr a8§0563807 of L4mMbgast 19970 2

Decision of the MUP RS on emplo¥ment
Observation Post forAD G e k 024 kebruary 4997
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O-161

0O-162

0O-163

O-164

0-165

0O-166
O-167

0O-168
0-169

0O-170
O-171

0-172

0-173

O-174

0O-176

O-177

0O-178
0-179
0-180
0O-181

0-182
0-183

Decision of the Public Pension and Disability Insurance Fund on acknowledgment
of doubling the | ength ounbes 8306156874 of 0 f Dr
22 October1997

Deci sion on determining numbes: 08/184144 df o Dr a
20 October 1995

Decision on extraordinary promotion of D
number: 08/1134-5533 of 24 April 1996

Decision of the MUP RS on assigning Drz¢
service at the Detah ment of t he Genkmberi 09/Bl12081®kaf i a | P
1 Novemberl994

Certificate of Republika Srpska MUP of 1 October 1996
Record on search of Givano-04/205 Desi miro6s

Receipt on temporary seizure of objects number04/2-9/05 of 12 September
2005

Photedocuments of PSC Bijeljina of 14 September 2005

Record on search adfivellings, other premises and movahtesnber: 1404/2-10/05
of 12 September 2005

Receipt on temporary seized objects number04/2-10/05 of 12 Septendr 2008

Report on measures and actions taken under the Court of BiH Order number: X
KRN-05/24 of 7 September 2005, TIM number: 10

Certificate on c¢cri minal r -@-¢/02-3&8-121/Gbrof Mi | ov
24 November 2005

Photecd ocument s of PSC Bijeljina, (search
14 SeptembeR005

Official report of the State Investigation and Protection Agency runib+04/2
357-2/05 of 13 September 2005

Li st of member s of tSheEaniPlatoquleistceime[mbessroft Ge k
the Second Detachment of GekovilLetterofwh o e a
the MUP RS on submission of lists of membershefd“ Detachment

Letter of the State Investigation and Protection Agency of 26 October RRDSif
members of the Special Police Brigade, submitted by the MUP Republika Srpska
List of members of the Special Police Brigade, submitted by the MUP Republik
Srpska, several columns

Photedocumentation of RS MUP, PSC Bijeljina
Photedocumentation of PSC Bijeljina PS Bratunac, Compound of FC Kravica
Sketch of the crime scene, PSC Bijeljina PS Bratunac, Compound of FC Kravica

Film of the crime scene investigati carried out by the Investigator with the
Prosecutorédés Office of Bi H, Jasmin Mahmu

Excerpt from hospital protocol for 13 July 1995

Mid-year report of MUP of Republika Srpska, Special Police Brigade, dated 5 July
1995,P853a (Bosnian and English language)
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0O-184 Di spatch Note of Dragomir Vasila PSC Zvo
0-185 Di spatch Note of Dragomir Vasil PSC Zvor
0-186 Di spatch Note of Dragomir Vasil PSC Zvor
0-187 Di spatch Note of Dnkaofflédulyt995vasi i PSC Zvo
0-188 Di spatch Note of Dragomir Vasil PSC Zvor
0-189 Di spatch Note of Dragomir Vasil PSC Zvor
0-190 Di spatch Note of Dragomir Vasil PSC Zvor
0-191 Di spatch Note of Dragomil®Vasil PSC Zvor
0-192 Di spatch Note of Dragomir Vasil PSC Zvor

0-193 Fi |l m Pet r owa (set),vincludimg ti\rBnscript of the compiled video
footage, P21 (Bosnian and English language)

0-194 Map showing movement of Bosniak populati®h38

0-195 Map showing movememnsf Bosniak population in columns, to the north and the
southP24

0-196 Map of Kravica P4.3
0-197 Aerial Photo of the warehouse P10.1

0-198 Video Photeof bodies in front of the warehouse in Kravica, excerpted frepi-P
P10.11

0-199 Photo- warehouse in Kravica, 13 July 1995 P20.

0-201 Photo of the internal west part of the warehouse with blood stains on the wall P10.4
0-202 Photo of the roebeams on the west side with traces of blood P10.4

0-203 Photo of the back of the warehouse with remains of a corn field P10.6

0-204 Photo of shoeprints bellow theindow P10.7 (G04a); Magnified photo of a
shoeprint below the window P10.8-@D4b)

0-205 Aerial photo of Glogova, with a nofel11.1

0-206 Photo of Glogova of 5 July 1995, with a note P11.2

0-207 Aerial photo of Glogova dated 17 July 1995 P11.3

0-208 Aer i al phot @d13 july POOTP&0Q a r i da

0-209 Aer i al photo of Potol ari dated 13 July 1

0-210 Photograph of the warehouse in Kravioaarked by a witness in the course of a
hearingP678

0-211 Photo Glogova of 17 July 199Barked by a witness in the course of a heditg 9

0-212 Map showing primary graves 1 and 2 in Glog®&66

0-213 Mass graves in the region of Tatdeatunac, 27 July 1995P567

0-214 Disturbed soil, Glogova, 30 October 1998570

0-215 Disturbed soil, Glogova, 9 November 198571

0-216 Photo of | D for Dahm®% Kadril, from Glogo
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0-217 Photo of the area with grave sites made from a helicé{fier

0-218 Photo of arrival of a bulldozer dated 5 July 1995 with traces of truck-B8eXO-
218a);Photo of arrival of a bulldozer dated 5 July 1995 with traces of trailer and
tractor tyresP8.11(0-218b);Photo of arrival of a bulldozer dated 27 July 1995 with
traces of truck tire$8.10 (G218c); Photo of arrival of a bulldozer dated 27 July
1995P8.8. (G218d); Photo of arrival of a bulldozer dated 27 July 1912 (O
218e); Photo of Konjevil PRbghHjAiephatcaofae d 14
territory, with noted?8.5(0-218q)

0-219 Air photo of -Ph3¢0-28%)Pcioitio wd!l Itehye Sandi [ i
July 1995P9.1 (G219b);Blown-up photo ofh e S a n d i-P9i2(02k¢) | ey ,

0220 View of Bijela kuia (fwhite houP9dod) with

0221 Photo made in the direction of Bratunac,
with a warehouse markédP9.5

0-223 Brochurephotos abstractefiom a video recording of the trial of Srebrenea2

0-225 Statement of Richard Butler on military events in Srebrenica (revisi@peration
AKrivaja 950

0-226 Report on command responsibility at the VRS brigades, Richard Butler

0-227 Inquiry of the ICTY about the documts from The Hague (@27a); Response of
the ICTY (0O-227b)

0-228 ICTY testimony by Dean Manning

0-229 Report of the American Naval Investigation Service on examination and finding of
evidence at a warehouse in Kravica, BB&55b

0-230 Additional Report on the number of misg persons and dead persons in Srebrenica
dated 12 April 2003, by Helga Brunborg, B®Z26b

0-231 Report on the number of missing persons and dead persons in Srebrenica by Helga
Brunborg and Henrik Urdal of 12 February 2000, BST25b

0-232 Report on examination arfthding of evidence in a warehouse in Kravica, BSC
P561

0-233 Report on samples of blood and tissue found in a school in Grbavica and in a
warehouse in Kravica, ENB563a

0-234 OTP Report entitled: Missing persons from Srebrernicpersons registered as
missing aftethe conquering Srebrenid&/29

0-235 ICRC list of missing persoA8658
0-236 Summary of forensic evidence from a mass grave exhumed in the course of 2000
0-237 Report on exhumations of the Glogova 1 mass grave in 2000

0-238 Report on exhumations of the Glogova 2 mass grave @9-2001, ICTY OTP
forensic anthropologist Jose Pablo Baraybar

0-239 Summary of forensic evidence from places of execution and a mass grave, ICTY
investigator Dean Manning, 16 May 2000

0-240 ICTY activities in Bosnia and Herzegovina during 19%eport of the chief
pahologist of the Srebrenica grave, ICTY, 1999
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0-241

0-242
0-243

0-244

0-245
0-246
0O-247

0-248

0-249

0-250

0-251
0-252
0-253

0-254
0-255

0-256

0-257

0-258
0-259
0-260

0-262
0-263
0-264
0-265

0-266
0O-267

Summary of forensic evidence from places of execution and a mass grave, 2001,
Dean Manning

ICRC publication, Missing persons on the BiH territéYy28

Statementby JeelRen ® Ruez given to WMdyendl9Viay on 1
2003 (transcript and audrecording)

Statement by Stanojevil Ostoja given to

audiorecording)

St atement on facts and entering guilty p
Statement on facts and entering guilty p
E-mail to Stephanie Godart with IGT r e . the request o f t he

about the nature of the ICTY documents

Map showing the direction of movement of Bosniak columns from Srebrenica to
Sandi | i

Photo C18P13 excerpted from evidence OOBdochurephotos abstracted from a
video recoding - P22

Photo C18P8 excerpted from evidence O0B4ochurephotos abstracted from a
video recording?22

Aeri al photo of the Sandili valley
Report of expert witness Vedo Tuco on exhumations and identifications of victims

Photo of the farming cooperatiwte Kravica, marked by a witness in the course of a
hearing before ICTYP678

Photo of Glogova dated 17 July 1995 marked by a witness during hea&8ip

Sketch of the FC Kravica drawn by a witness in the course of examination by an
ICTY Investigator P67QERN 02171900)

Sketch of Glogova drawn by a witness in the course of examination by an ICTY
Investigator P670 (ERN 02171899)

Witness Examination Recor d -RZ-18/05Gaf B2 a Si n
September 2005

Report of Ljubomir Borov|anin

Dispatch Note number : 277/95

Report on activities of the 11 Det ac hmer
Quarter of 1995

Requestfo transfer of conscript Protil Nenad
Report of Commander of |1 Det achment Gek
Request for Materiel Resupply

Notificaton ofcalup papers being served on Mitr o\

number: 02/088/06 of 10 Fetmary 2006
Letter of Military Post about the submission of the Unit files
Order for mobilization of all conscripts dated 10 July 1995
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0-268 Regular combat report of 13 July 1995

0-269 Security Events Bulletin

0-270 Order to ensure buses for evacuation

0O-271 Situation in the CenteéZone dated 12 July 1995

0-272 Order to prevent progressing of the Bosniak groups toward Kladanj and Tuzla

0-273 Radovan Karadgil é6s Order to introduce th
O-274 Srebrenica exhumation, blindfolds, Photographs

0O-275 Srebrenica exhumation, ligature, Photographs

0O-276 Report on security situation in the 11 D
O-277 Transcripts of testimoy by Franken Robert Alexander of 4 April 2000

0-278 Biography of Richard Butler

0-279 Biography of Helga Brunborg

0-280 Biography of Richard Wright

0-281 Order for theapplication of the rules of the international law of war on the Aofny
the Serb Republic of BiH, Official Gatte of the Serb people of 13 July 1992

0-282 Guidelines for determining the criteria for criminal prosecution
0-283 Biography of Dean Manning

0-286 Map of primary and secondary mass graves

0-287 Photo of Glogova

0-288 Aerial photograph dated 27 July 19%&tar Bratunac

0-289 Zeleni Jadamas grave

0-290 Aerial photographi Zeleni Jadar

0-291 Aerial photographZeleni jadar, disturbed soil

0-292 Zeleni Jadamass grave, disturbed soil

0-293 Zeleni Jadarmass grave, disturbed soil

0-294 Zeleni Jadarmass grave, disturbed soil

0-295 Part of theiWaghtpertods report
0-296 GL 1-Phobgraph

0-297 Table of MNI results

0-298 Srebrenica Mass Graves, primary and secondary, graph
0-299 Laboratory finding automatic ballistic comparison

0O-300 Graph showing the connection between the execution site and the mass graves
0-301 Biography of Jose Pablo Baraybar

0-302 Graph of expds and reports

0-303 Crimetechnical analysis of explosives based on the samples taken from various
locations in Srebrenica
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0-304

0-305
0-306
0-307
0-308
0-309
0-310
0-311
0-312
0-313
0-314
0-315
0-316

0O-317
0-318
0-319
0-320

0-321

0-322

0-323
0-324
0-325

0-326
0-327
0-328
0-329
0-330
0-331
0-332

Evaluation of the minimum number of persons exhumed by ICTY from 1996 to
2001

Table of the detected blindfolds and ligatures 12061
PhdographP ot o| ar i
PhotograpkractoryEnergoinvest
PhotograpkEnergoinvest11" March

PhotograpfP ot o| ar i

PhotographWhite House

Photograpfopening in the fence
PhotograpfP ot ol ar i, mai ze garden
Aerial photograph Pot o| ar i

PhotograpfP ot o| ar i 12 July 1995
Mapi movement of a column and the positions of the Serb forces

Photograpfshowing a hill and the woods through which the Bosniak columns
moved

Photograph of the crossads
Aer i al photograph of Sandili
Aerial photographNova Kasaba, football field

Recod on questioning of the suspelti t r ov i | P e t-RZ110/06 af @b e r : K
June 2005
Recordon questioning of the suspedti | adi n St ev anRZAGO06ofnumber

24 June 2005 (€321a); Recordn questioning of the suspeadti | adi na St evar
number: KFRZ-10/05 of 1 July 2005 (€321b)

Record on questioning of the suspe&r an o Dgi ni FRZ-10M@5nbfe r : K"
22 June2005

Record on crime scene investigation and

Sketch of the crime scene investigation and reconstruction witht M ovi | Pet ar
Transcript of t he testi mony of Dragan

Bl agojevil and Dragan Joki l

Statements made by Miroslav Deronjil dur
Photograph

Photograph

Photograph

Transcript of the testimony of Robert Franke
Photograph

Witness Examination Recor d -@f042526/66t ovi |
of 8 September 2006
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0333 Transcript of the testimony of Koval Tom
0-334 Polystiren information (€834a); Polystiren information (334b)

0-335 Specification of the buffer stocksn t he Muni ci pality of Geko
0-336 ICTY Transcripts

0-337 Statements of 20 February 2002 and 12 March 2002 taken from Ljubimor
Borovl] anin

0-338 Wi tness Examinati on Record -&Z-1498T7 afvol j ub
1 October2007 (O338a); Audio recording of the testimp of the witness Slavoljub
Gu g v i-388b) O

0339 Witness Examination Record of SteZo St an
211/ 07 of 18. February 2007 armdi2086 t he F
1197/07 of 18 December 2008-@39a); Audio recordingfadhe examination of the
witness Steve33®tanimirovil (O

0-340 Combat Activities Report number: 284/95 of 13 July 1995

0-341 Regular Combat Report, number-38 of 14 July 1995

0-342 Regular Combat Report, number 38/58 of 17 July 1995

0-343 Report by DragalddKijala of 14 July
0-344 Report on the establishment of a special purpose unit of 15 May 1993
0-345 Report on combat readiness

0-346 Report on treatment of prisoners of war, FCP B®torized Protection Regiment
0-347 Photograph of FC Kravica wherein the witnes$ ®arked the military posan

N . Document ary Evidence of Milog S

O-1-01 Order number: 64/95 of 10 July 1995
O-1-02 Order number: k/p-8#07/95 of 12 July 1995
O-1-03 Order number: 07151/95 of 22 April 1995
O-1-04 Dispatch Note of 15 July 1995

O-1-05 Di scharge form for Veljkovil Borjanka, G
O-1-06 Newborn Sheet, in the nled6ag Newborn\Sleektjirk o v i i
the name of Vell{08bovi | Borjanka (O

O-1-07 Certificate of the course finished by Er
O-1-08 Military ID Booklet

O-1-09 Photograph of several persons taken on the mountain Jahorina

O-1-10 Photograph of two persons takerStandard

O-1-11 Profit and Loss Statement

O-1-12 Invitation to meet the material obligation for the armed forces
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O-1-13

O-1-14
O-1-15
O-1-16
O-1-17
O-1-18
O-1-19
O-1-20
O-1-21
O-1-22
O-1-23
O-1-24
O-1-25
O-1-26
O-1-27
O-1-28
O-1-29
0O-1-30
O-1-31

O-1-32
O-1-33

O-1-34
O-1-35

O-1-36
O-1-37
O-1-38

O-1-39

O-1-40

O-1-41

O-1-42

Case No.

Newspaper article of Ljubi gadevillwt amiolvi f
Stupari (Ol-13a); Copy of the newspaperinski number 23 (A-13b)

Map on which the witness Andril marked t
Excerpt from medical records {@15a); Excerpt from medical recordsl€l5b)

Discharge form with epiciss f or Nenad Andr i |
Certificate for Andril (Garko) Nenad of
Certificate for Nenad Andril of 9 Septem
Il nf ormation on sick | eaves of the member
Decision on registration of the privatempanyl br i gi mov i |

Regular Combat Report of 5 July 1995

Regular Combat Report of 6 July 1995

Interim Combat Report of 6 July 1995

Interim Combat Report of 7 July 1995

Regular Combat Report of 7 July 1995

Interim Combat Report of 8 July 1995

Regular CombaReport of 9 July 1995

Interim Combat Report of 9 July 1995

Interim Combat Report of 10 July 1995

Interim Combat Report of 11 July 1995

Supreme Command of the Republika Srpska iABasic characteristics of the

international militarypolitical situation o8 March 1995
Military conscriptsi police

Republika Srpska, MUP, PSC Bijeljina, Public Security Station Bratunac, criminal
report of 11 December 2002

Crime Scene Record dated 7 November 2002

Republika Srpska, MUP, PSC Zvornik, Attn. President of the RSGaovent, Mr
Kozilu of 6 October 1995

Order to the Second Corps Command of 10 February 1993
Statement of Ramiz Belirovil of 11 Augus
To the Second Corps Command, security situation analysis in the territory of the

Srebrenica protected zone

Notification of the outcome of the negotiated demilitarisation of Srebrenica dated
20 April 1993

Srebrenica Demilitarisation Agreement reached.ipytenant Gener&at k o Ml adi [
and General Sefer Halilovil on 8 May 199

Report on the manning of war units™Bivision, of 1 July 1995
Assembly of Bosnia and Herzegovina, introductory presentation of 30 July 1996
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O-1-43 Operations report of 30 June 1995

O-1-44 Information on combat results of the units and commands of tA®&&ion of the
2" Corps of the ARBIH

O-1-45 Preparation for dénsive combat activities
O-1-46 Information upon the MMSGSS ARBIH act number: 1/82564 of 28 June 1995
O-1-47 Successes and tasks of the ARBIH units, Information and the order of 2 July 1995

O-1-48 Sabotage combat activity carried out successfiuliyessage of congratuians of
28 June 1995

O-1-49 Report on reception and condition of the units of th& DRision of the land forces

Srebrenica of 28 July 1995

O-1-50 Information from the Municipality of Srebrenica Presidency session held on 9 July
1995

O-1-51 Finding and opinion of the experit ness Dr . Mile Matijevil

O-1-52 Finding of the expert witnes-$52DRNIRg Br ank
and Opinion of the expert witnelsb8);, Dane I
Check ofRazvojna bankdh or Mi | o g-53bupacChé Okparf(®@+ Mi | o
52c); Entry of goods number : 17/2 of 30 May 20001{&2d); Delivery Note
number 129/05 of 26 April 2005 ¢0G52g); Animal Recording Form and the
Passport Application (D-52h); Statement number:12-5 of 11 November 2004
(O-1-52k); Statement maber: 0312-76 of 11 November 2004 (B52i); Severance
Contract (GI-52j); Order to Casldesk of 25 June 1997 {[262m); Sheet with
signatures of--B2mu)p;ar |l dve ndtoigtay (@ard fil e 1
December 1997 ({-520); Identity Cardfé f or Stupar Mil og of =
(O-1-52p)

O-1-53 Transcript of the I CTY testi monRomdviZior a
and others

O-1-54 Transcript of the | CTY t eBltdgmojneviolf & &k oJ

O-1-55 Combat activities around Sremica on 9 July 1995 (B55); Transcript of the
| CTY testimony of t h el-55@)] Tramserfptsof thei ICTY  Si ma
testi mony of t he -audidrecerding (bb) omi r Sav]| il

0. Documentary Evidence of Mi |l enko 7

O-11-01 Map of the terain

O-I1-02 Rank insignia

O-11-03 Photograph of FC Kravica
O-I1-04 Photograph of FC Kravica
O-11 -05 Photograph of FC Kravica

O-l-O6 Wi t nes s Examinati on Recor d -0O#/a279/05vafs i | S
15 September 2005

O-II-07 Photograph of a house
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O-11-08 PhotograpiMonument to Dragilevil Krsto
O-ll-11RecordofSt at ement taken fr or2/BaXpiine2005r Le, nu
O-11-12 Photograph of the Church house

O-11 -13 Information on accomodation of the prisoners of war, numbe520461/95 of

13July 1995
P Documentary Evidence of Brano D
O-IV-01 Geographical map whereihte wi t ness Lukil Zoro marked
in the afternoon of 12 July 1995
O-IV-02 Geogr aphi cal map wherein the witness Luk

in the evening between 12/13 July 1995

O-IV-03 Geogr aphi cal map wher eiadapldteatwhichhewass L uk
before the arrival of the column on 13 July 1995

O-IV-04 Geogr aphi cal map wherein the witness Luk
in the afternoon upon the departure of the column on 13 July 1995

O-IV-05 St at ement of thegiwienhneos thekillawderg Suz
23 July 2005

O-IV-06 SI| PA Record on examinati on o f04/238905 wi t ne
of 26 October 2005

O-IV-07 Decision of the MUP PSC Bijeljina number:-02/1-12576 of 10 July 2007 to

suspend the police officenLk i |  Zor o

O-IV-08 Geogr aphi cal map wherein the witness To
had been in the afternoon of 12 July 1995

O-IV-09 Geogr aphi cal map wherein the witness To
was in the evening between 12/13 July 1995

O-IV-10 Geograptt a | map wherein the witness Tomil Z
was before the arrival of the column on 13 July 1995

O-IV-11 Geogr aphi cal map wherein the witness To
was in the afternoon upon the departure of the column Jul$¥3.995

O-IV-12 St at ement of the witness Zoran Tomi/l gi
23 July 2005

O-IV-13 SI PA Record on examination o f04/238005 wi t ne ¢
of 26 October 2005

O-IV-14 Decision of MUP PSC Bijeljina number: 115/1-12566 of 10 dily 2007 to )
suspend the police officer Zoran Tomil

O-IV-155 Documents on the football activities of

O-1vV-16 DVD of a football game, indoor football tournament held in Holland in which he
participated as a member of the BiH team

O-IV-17 Vuk St efanovi [dictomaryaexyplian atribdmnof the wo
(O-IV-17/1); Yugoslav Academy, Dictionary of the Croatian and the Serbian
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language- e x pl anati on of t hI¥-1792) Wikipedian & tek n a me 0
encyclopediae x pl anati on of t-Wel7/3vor d fAni ckname

0. Documentary Evidence of Sl obodan

O-VI-01 Witness Examination Record of Kurtuma Dragan, dated 18 October 2005

R. Documentary Evidence of Vel i bor |

O-VIl-0lSketch of Skelani drawn by the witness

S. Documentary Eviahemnwdd of Dragi ga

O-1X-01 Military Form (MF)-14, number: 0228/95 of 13 July 1995 (DK-01/1); Military

Form14, number: 0R27/95 of 13 July 1995 (@XX-01/ 2) ; Uni t file
(Petar) Gojko (@X-0 1/ 3) ; Unit file for -I&iOVMA@novi l
Unitflefor Si mi | ( ToKiOFd)av) Saga (O

O-1X-02 Frontline Situation Report number: 03193 of 17 July 1995

T. Documentary Evidence of Branislav Medan

O-X-01 Photocopy of the voluntary blood donors files for Medan (Risto) Branislav

O-X-02 Finding and opinion of expert witnessi geodesy Dragan Obradov
O-X-03 Transcript of the ICTY testimony in the case0%-88-T by PW 106

O-X-04 Transcript of the ICTY testimony in the case(%-88-T by PW 127

O-X-05 Transcript of the ICTY testimony in the case0%-88-T by PW 161

0O-X-06 Report on the number of woundpédrsons dated 14 July 1995

0O-X-07 Report on partial cleaning up of the terrain of Srebrenica, Kravica region, number:
193/97 of 29 May 1997

U. Documentary Evidence of Mi | ovan

O-X1-01 Photograph of two persons{X1-01a); Photograph of several persons{[G01b)

O-X1-02 Unit file with signs 487 KO (&XI-02a); Official file of Command Operations
(CO) signs, sign of MiB8 (O-XI-02b)

O-XI-03 Cyrillic alphabet file, MF 4 official form in the Ministry of Defense
O-X1-04 Receipt of MP 7502 Sokolac, int. number : 0%/492 of 11 October 2@

O-X1-05 Response to a request of MP 7502 Sokolac, number:18852 of 21 October
2005
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O-X1-06

O-XI-07

O-X1-08

O-lll -01

O-lll -02

O-111 -03

O-1ll -04
O-Ill -05
O-lll -06

O-lll -07

O-111 -08

Certificate number: 0366-1-650/07 of 21 June 2007 certifying that Milovan
Matil was not a member of VRS

Order to expert witness in demography,
2007 (OXI-07a); Professional biography of the expert witness Svetlana
Ra d o v a n eX¥-07b); Report on the number of missing and dead persons in
Srebrenica of 28lay 2004 (GXI1-07c); Audioi recordings in the case 402-60

Bl agoj ewofi2d Junk@ndi22 June 2004-XD-07d); Report on the number

of casualties in the FCridvica on 13 July 1995 (@®l-07e); Comparative review

of the Attestations of Death (®I-07f)

Record of St atement taken from Luka Mar k

V. Documentary Evidence of Pet ar Mi

RS MUP Srebrenica PS calp papers, No. 124-6/0224205, dated 20 June
2005 for Petar Mitrovil

Recei pt on Petar Mitr ov-1/3184405, dated 20slitne Bi | e |
2005

Receipt on Handover of Arrested Person, Ne022-230-716/05, dated 21 June
2005

Bijeljina PS Letter No. 1:91/3230-1267/(0/, dated 29 October 2007

Bregani El ementary School Di pl oma, stud
1983

Di pl oma on Mitroviloés professional tral

Education Center, reference number 84/XVI 1996, record number 84/1V, 2iated
May 2006

Obrenovac Workers University Letter, dated 26 June 2007; form- Belgrade
Municipal Commercial Court registration entrylZ85600, dated 24 April 1991
(O-111-07a); form No. 2 Belgrade Municipal Commercial Court registration entry
1-1785000 dated 24 April 1991 (@I-07b); form No.3, Belgrade Municipal
Commercial Court registration entryl¥85600, dated 24 April 1991 (@I -07c);
form No. 5, Belgrade Municipal Commercial Court registration entty 85600,
dated 24 April 1991 gode (O111-07d); Belgrade Commercial Court Decision
registration entry 11785600, dated 18 June 1997 {-07e); form No. 1 of the
Belgrade Commercial Court registration entry 11785600, dated 18 June 1997
(No. OlI-07f); form No. 3, two pages Belgradgommercial Court registration
entry 1785000, dated 18 June 1997 {0-7g); form No. 4 of the Belgrade
Commercial Court registration entryl785000, dated 18 Junel997 {00-7h);
Belgrade Commercial Court Decision, registration entry N8897500, dated 23
December 2003 (I-07i); form No. 2 with the Decision, dated 23 December
2003 (No. QIll-7j); and certified signatures of the persons authorized for
representation dated 26 August 2005I(G7k)

Certificate of Dr i vi nBa gScah ohd . 2305 02 0f0r7q
November 2007, Certificate of Driving ¢
November 2007 (I1-08a)
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O-M-09Joi nt Stock Company AdARol o signalidfrom E
November 2007

O-1ll -10 Bijeljina PSC Srebrenica PS statihgh a t Petar Mitrovil has
license test, No. 12-5/05222-161/07, dated 2 November 2007

O-l-11 Fi ndi ngs and Opini on -lyllaR Bindigs and @pinioh e v i |

by Spasenija Leranii, PhD (i nkdwalleaviiin) t
OM-11b); Curriculum Vi tlih¥lc)of Spasenija L
O-ll-12Unit Record for Petar Mitrovil, No. 108232

O-Ill -13 Copy of Medical Record Card at the MUP Employees Clinic, NeODB2/97,
dated 11 November 1997 detailing the medical chgckf Pea r Mi t r ov i |

O-lll -14 Decision of the Ministry of Internal Affairs of 24 July 1997decision on
empl oyment of Petar Mitrovil

O-ll-15Bi jeljina MUP, dated 26 December 2007,
employment

O-lll -16 Record on Examination of WitnessASf 18 April 2008

W. Documentary Evidence of t he Accused

O-VII -O1Transcript-t est i mony of witness hHO&33T,datedhe | C°
10 April 2000

O-VII -02 Zvornik PSC Dispatch ICTY document No. 01776573
O-VII -04 Findings and Opinion of a Construction Expert Witre V|1 ado Radovi |
O-VII -05Order No. 1/8284, dated 17 June 1995

O-VII -06 Report on Recruitment into the 28th Division War Unit, strictly confidential No.
03-183-231, dated 1 July 1995

O-VII -07 Report on Intelligence, Tuzla 28 August 1995

O-VII -082nd Corps Command Paper, Security Situat#foralysis No. 06101-197-7/95,
dated 11 September 1995

O-VII-090rder-t r af fic regul ati o nBrawunac toddeandKHotown,e v i |
confidential No. 22/207, dated 12 July 1995

O-VII -10 Report, strictly confidential No. 17/897, dated 12 July 1995

O-VIl -120rder i preventionof military intelligence leak in the combat zone, strictly
confidential N0.03/41638, dated 13 July 1995

O-VII -13 Regular Combat Report, strictly confidential No. 0342, dated 13 July 1995

O-VII -14 Order on Active Combat Operations, strictly confidential No. 04/15&dd2atJuly
1995

O-VII -15 Statement of Witness-&, dated 18 April 2008 (&1 -15a); Statement of Witness
S-4, dated 22 May 2008 (W11 -15b)
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X. Documentary Evidence of the Court

The Panel admitted into evidence the following documgrdprio motu

S01 Statementotvi t ness S4 given to the Prosecutor
and a CD of the examination and the photographs on which S4 identified the
persons in the course of examination

S-02 Statement of witness S4 of 22 May 2008 and a CD of the examination
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ANNEX B: PROCEDURAL DECISIONS

In the course of the proceedings the following relevant issues were considered and the
following decisions were rendered:

A. Decision on the Motion for Disqualification

On 8 May 2006, the Plenum of the Court of BiH adomedecision upon a petition by all
Accused and their defense counsels for the disqualification of the Presiding Judge in this
case. The petition for disqualification was filed on the grounds of the alleged existence of
reasons for disqualification refedrdo in Article 29(f) of the CPC BiH. The petition was
refused as unfounded because the Plenum of the Court of BiH found that there were no
reasons raising suspicion as to the impartiality of the Presiding Judge in this case.

Case No. XKR-05/242 121 29 July 2008



B. Protective Measures

In the course of the proceedings the Court rendered a decision on protective measures for
witnesses S1, S2, S3, and S4.

With respect to S1 and S2, the protective measures were granted pursuant to Article 13 of the
Law on Protection of Witnesses under Thread Vulnerable Witnesses, declaring the
information concerning their identity confidential and ordering that they be heard from a
separate room with the use of technical means for transferring image and sound. These
measures were granted to withnessesusd S2 on 6 December 2005. The Court found that
extraordinary circumstances warranting the ordering of protective measures existed since
these witnesses are the sole survivors of the relevant event and they fear that possible
consequences may take plaseaaresult of their participation in the proceedings. The Panel
also noted at the main trial hearing held on 4 October 2006 that the defense counsel for all the
Accused waived the right to have the personal details of witnesses S1 and S2 disclosed to
them

With respect to S3 and S4, the Panel decided to grant protective measures to these witnesses
pursuant to Article 4 of the Law on Protection of Witnesses and Article 235 of the CPC of
BiH, and ordered that the personal details of withesses S3 andr&galbéed as confidential,

and that they constitute an official secret. The publication or broadcasting of photographs or
video recordings of the image of the witnesses in electronic, print and other media without
the prior approval of the Court of BiH wpsohibited under the same decision.

Mor eover, the Panel, being seized of the mc
rendered a decision on 19 September 2008 granting protective measures to Defense withesses
in the form of pseudonyms, A, B, and €spectively. The measures included the protection

of the personal details of the witnesses, testifying from a separateutdiaing electronic
distortion of the voice of the witness or the image of the witness (or both the image and the
voice) by usingechnical means for transferring image and spamdl a prohibition on the
publication or broadcasting of photographs or video recordings of the image of the withesses
in electronic, printing and other media or in any other way, without the prior apfoted

Court of BiH. These measures were ordered in accordance with Articles 4 and 13(2) of the
Law on Protection of Witnesses, in conjunction with Article 235 of the CPC, as a less
restrictive alternative to closing the proceedings to the public.
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C. Exclusion of the Public

The Panel also excluded the public from portions of the main trial in accordance with Article
235 of the CPC of BiH on the following dates: on 7 March 2007, when discussing the manner
of examination of witness E.H; on 21 March 20@&hen discussing the motion to grant
protective measures to withess S3; and on 22 August 2007, when discussing the manner of
examination of witness N.J. On each of these occasions, the public was only briefly excluded
from the courtroom so that the Partbke parties, and Defense Counsel could freely discuss
these issues.

In addition, the Panel excluded the public on 17 April 2008 to discuss a motion by the
Prosecutor's Office to grant protective measures to witness S4, on 28 May to discuss the
manner of gamination of witness S4, and on 29 May and 11 June 2008 during the
examination of witness S4 (direct and cross examination).

On 19 June 2008, the Panel excluded the public from a portion of the testimony of the
Accused Al eksandar R aiskd mentioned ithe namds eoh protedied A c C
witnesses.

In all the abovementioned instances of the public exclusion, the Panel, having considered its
caselaw indicating that it is not always possible to predict and fully control the dynamics of
comments on legand factual issues, decided to exclude the public from portions of the main
trial when discussing the granting of certain protective measures to witnesses so warranted by
the circumstances. The BiH public has received detailed information about teedgnos
conducted before the Court of BiH through the media. The fact that the public receives
detailed information about the particulars of the trial may pose an insurmountable obstacle
for the witnesses to freely give their testimony. For this reatbenPanel, in striking a
balance between the rights of the witnesses to the protection of their personal and intimate
life and the interest of the public to receive correct information in a timely ménaethe

same time noting that the exclusion of tpeblic is an exception to the general rule
stipulating that trial proceedings are open to the publiound that the exclusion of the
public achieves an intended purpose in as much as the occurrence of irreparable damage to
the witnesses can be precludedl the informing of the public made possible in other more
acceptable ways. The Panel, for the purpose of protecting the personal and intimate life of
the witnesses, as well as other important interests of the witness, including safety and ability
to tegify fully, found it logical and appropriate in the present case to protect the witnesses in
this way.
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D. Constitutional Review: Law on Transfer of Cases

On 14 July 2006, the Decision was rendered refusing the Motion by the Defense Counsels to
initiate the proceedings before the Constitutional Court of BiH regarding the evaluation of the
constitutionality of the Law on Transfer of Cases by the ICTY to the Prosecutor's Office of

BiH and use of the evidence obtained from the ICTY in the proceedings befoceurts in

Bi H. The Defense for the Accused Milenko Tr i
Article 4, Article 5(3) and Article 6 is not in line with the European Convention on Human

Rights and the Article 11(3) which guarantee the right to a fesaring in the civil and

criminal matters and other rights related to the procedure and Article 11(2) of the Constitution,

given that the mentioned articles violate the rule of the direct presentation of evidence which
guarantees to an accused the rightnsure the presence of a witness and his examination by

the accused. During the trial the Court heard the parties and Defense Counsels. The
Prosecutordés Office objected to the Motion &
because it considethat it has no grounds in the Constitution and in the law.

Analyzing the provisions of the Law on Transfer, the Court notes that this law as a separate
law, provides for the acceptance as proven the facts which were proven in other proceedings,
and it 5, as such, a separate evidentiary action in the criminal proceedings. Considering the
Motion by the Defense, the Court concludes that there are no indications that the given Law
might be inconsistent with the Constitution and European Convention whoBeatpp
supersedes the application of other laws in BiH.

More specifically, based on the settled and established jurisprudence of the European Court
of Human Rights, the admissibility and evaluation of the evidence are mainly the issues on
which the natinal courts should decide, and the general rule is that the national courts
evaluate the evidence presented before them. Also, although it is duty of the national courts
to evaluate the evidence including the manner in which the evidence was obtairesdir¢he
proceedings have to be fair pursuant to Article 6(1) of the Convention, thus in this regard, the
European Court of Human Rights established several principéeBérbera, Messegue and
Jabardq Judgment of 6 December 1988, para. K@stovski v. Nierlands Judgment of 20
November 1989, paras. 4ib; Asch v. AustriaJudgment of 26 April 1991, paras.-26;
Unterpertinger v. AustriaJudgment of 24 November 1991ydi v. SwitzerlandJudgment of

15 June 1992, paras.-%8; Luca v. Italy Judgment b22 January 2001, paras.-39):

- As arule, all evidence has to be presented in the presence of the accused at the public
hearing in order to present counter arguments; however, the use of the statements
obtained in the pre trial phase itself is notamtravention of Article 6(1) and 3(d) of
the Convention;

- nevertheless, the usage has to be in line with the rights of the defense, which implies
that the accused has to be given a suitable opportunity to challenge and examine a
witness testifying agast him either during the testimony of that witness or in the
later phase of the proceedings;

- in cases when the accused did not have an opportunity to challenge the evidence
presented by witnesses, a national court may not base a convicting verdict on such
evidence exclusively or to a decisive extent.

Accordingly, this leads to conclusion that all these principles were contained in the provisions

of the Law on Transfer. The use of the evidence obtained in the proceedings before the ICTY
and accepting ag@ven the facts established in those proceedings is not, in the opinion of the
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Panel, in violation of the European Convention, given that such use of the evidence does not
call into question the fairness of the proceedings as a whole, which is the rdasdmew
Panel did not grant this Motion by the Defense.
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E. Constitutional Review: Applicable Law

On 15 March 2007, by its Decision tRanel refused the Motion of the Defense Counsels to

initiate the proceedings regarding the evaluation of constituiigrwlthe Criminal Code of

Bosnia and Herzegovina before the Constitutional Court of BiH. The Defense Counsels for
the Accused Milenko Trifunovil and Stojan Va
Stevanovil filed wit h ringé in@aeuhe proceeting8anlkhe Mot i
evaluation of constitutionality of the BiH CC before the Constitutional Court of BiH. The
Defense Counsels state that one of the fundamental principles of the criminal procedure is

that the law applicable at themie when a criminal offence was committed should be applied

to a perpetrator and that, should the law be amended once or several times after the fact, the
more lenient law will be applied, while Article 4a) permits the retroactive application of the

BiH CC and imposition of more severe sanctions for the criminal offences committed while

the SFRY Criminal Code was in effect. In the above mentioned the Defense Counsel finds

the inconsistence between Article 4a) of the BiH CPC and the European Convention on
Human Rights and Fundamental Freedoms, as well as the Universal Declaration on Human
Rights, the International Pact on Civil and Political Rights which guarantee the right to a fair

trial, and it is in contravention of Article 4 of the BiH CPC.

At the main tial hearing held on 14 March 2007 in response to the Motion, the Prosecutor's
Office of BiH stated that the Motion by the Defense Counsels was nefouelled, and that

it should be refused given that Article 4a) of the BiH CC allowing for the suspeakion
application of Article 3 and 4 of the BiH CC is identical to Article 7(2) of the European
Convention, which is directly applied in BiH.

The Criminal Code of Bosnia and Herzegovina is a part of criminal legislation in Bosnia and
Herzegovina. This Codprovides for the basic and fundamental principles of the criminal
legislation and its application, essential elements of criminal offences are defined as the legal
sanctions to be applied to the perpetrators of such offences. Considering the Motion by the
Defense, the Court finds that there are no indications that the given Code might be
inconsistent with the Constitution and the European Convention. More specifically, Article
[I/2 of the Constitution of Bosnia and Herzegovina stipulates that the Euromeser@ion
supersedes all other laws.

Firstly, Article 15(1) of the International Covenant on Civil and Political Rights stipulates the
following:

No one shall be held guilty of any criminal offence on account of any act or
omission which did not constiiel a criminal offence, under national or
international law, at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time when the
criminal offence was committed. If, subsequent to the commissiotiheof
offence, provision is made by law for the imposition of the lighter penalty, the
offender shall benefit thereby.

In other words it is undisputable that the principle of legality is one of the basic international

standards in protection of the rightddfair trial and that it is stipulated by the international
documents as stated in the submissions by the Defense.
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However, Article 15(2) of the same International Covenant stipulates the exemption from the
paragraph 1 and Bldthangie this drticle shdll prejudeceshentrial: andi
punishment of any person for any act or omission which, at the time when it was committed,
was criminal according to the general principles of law recognized by the community of
nations. 0

The European Convept also follows the same principle, more specifically Article 7(1) of

the Convention which stipulates that #fA. .. No
on account of any act or omission which did not constitute a criminal offence under national

or international law at the time when it was committed. Nor shall a heavier penalty be

i mposed than the one that was applicable at
However identical Article 15(2) of the International Covenant, and Articlg) 7@¢f the
European Convention stipulates the cited par
prejudice the trial and punishment of any person for any act or omission which, at the time
when it was committed, was criminal according the genmiatiples of law recognized by
civilized nations. 0

Almost identical provisions are contained in the BiH CC, more specifically, Article 3 and 4

of the BiH CC establishing the principle of legality, that is, regulating the time when the
Code is applicablewhi | e Arti cl e 4a Articlest3laed 4 ©fctldseCodet i p u |
shall not prejudice the trial and punishment of any person for any act or omission which, at

the time when it was committed, was criminal according to the general principles of
international lawo

Thus the Panel finds that the principles of legality and prohibition of the retroactive
application of that legislation to the detriment of the accused, established by the mentioned
International Covenant and the European Convention, atained in the same form in the
criminal legislation, that is the BiH CC. This is why the Panel considers the request of the
Defense Counsels unfounded, for it does not suggest that the mentioned provision under
Article 4a could be inconsistent with the Gtitution of BiH. The Panel will consider the
issue of the application of the substantive law in a separate part of this Verdict.
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E. Established Facts

1. Prosecutorbés Motion of 3 October 2006

On 3 October 2006, the Decisiomas rendered partially grang the Motion by the
Prosecutor's Office of BiH of 10 March 2006. The facts established in the judgments of the
ICTY IT-98-33-A of 19 April 2004 and No. [8-33-T of 2 August 2001, in the case
Prosecut or v ,areRB&aptedsab @moven i ithe following scope and order:

Al't 1 s not disputed that a state of armed coc
the one hand, and Republika Srpska and its armed forces, on thé othefT 1 )

Al n March 1995, Radovan Karadgi |, President
to the VRS concerning the lotigrm strategy of the VRS forces in the enclave. The directive,
known as ADirective 70 specigphysieallseparatiart of VRS
Srebrenica from Gepa, preventing even comml
enclaves. By planned and wflought out combat operations, create an unbearable situation

of total insecurity with no hope of further survival offelifor the inhabitants of
Srebrenica. o(T2)

AOn 31 March 1995, the VRS Main Staff i ssue
Directive 7.1 was issued fAon the basis of D
inter alia, coonparcdt if@rcs é@ areo crodnbtate encl aves

AOn 31 May 1995, Bosnian Serb forces captur e
of the enclavesoéoa raiding part of Bosni aks
the early morning of 26 June 199% ( T 6)

AiéSome houses were burned and several peopl e

AFol | owi n g -commarsler of thé RrinatClorpsnGendvbh j or Mi | enko Gi v
signed two orders, on 2 July 1995, laying out the plans for the attack on the enclave and
ordering various units of the Drina Corps to ready themselves for the corhbabperation

were code named fAKrivaja 95.0 (T8)

AThe VRS offensive on Srebrenica began in ea

Aln the following days, the five UNPROFOR o
enclave, fell one by one in the face of Besnian Serb forces advance. (T10)

ASome of the Dutch soldiers retreated into t
crews of the other posts surrendered into Bo
ASi multaneousl! vy, t he d aéraeawy fira and WereBuskhed lhackr ¢ e s
towards the town.o (T12)

AOnce the southern perimeter began to coll ap
l'iving in a Swedish housing complex for ref.¢
(T13)
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A B ye evening of 09 July 1995, the VRS Drina Corps had pressed four kilometers deep into

enclave, halting just one kil ometer short of
iLate on 09 rlkwliyen39Xéa,r adgil i ssued a new o
Corps to capture town of Srebrenica. o (T15)
AOn the morning of 10 July 1995 the situati o
armed, crowded the streets. o (T16)

ACol onel lanrt réee ntaengsu es t s for NATO air suppolt
forthcoming until around 14.30 hours on 11 July 1995, when NATO bombed VRS tanks
advancing towards the town.o (T17)

al so attempted 0 bombbutWwWiS arti

ANATO pl anes t
the operation due to poor visibilit

to abort

ANATO plans to continue the air strikes were
troops being held in custody of the VRS, as well as threats to shellkhe Bot ol ar i
compound on the outside of the town and surrounding area, where 20,000 to 30,000 civilians
had fled. o (T19)

ALate in the afternoon of 11 July 1995, Gen
(then Commander of the Drina Corps), GeneralKri [ (t hen Deputy Commar
Staff of the Drina Corps) and other VRS officers, took a triumphant walk through the empty
streets of Srebrenica town.o (T20)

AThe moment was captured on film by Serbian
Al n 1995, following the takever of Srebrenica, Bosnian Serb forces executed several
thousand Bosnian Muslim men. The total number of the victims is likely to be within the
rangeof 70008, 000 men. 0 (T25)

AFaced with the real i tupdertBbsaian S&b froes eonirof a h a
thousand of Bosnian Muslim residents from Srebrenica fled to Pa r i seeking pr
within the UN compound. o (T31)

AApproxi mately 20,000 to 25,000 Bosnian Mus|
July 1995 in Potolari.o(T32)
ARSever al t housand had pressed insi degead he UN

—+

hroughout the neighboring factories and fie

AThere was | ittle food or water available an
AThe refugees in the compound could see Serhb
(T39)

AOn tme 13 &uly 1995, the women, children a
under the control of VRS forces, to Bosnian
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fiThe removal of t he Bosnian Muslim civilian
ewening of 13 July 1995 by 20.00 hours. o (T4:

AAt the Hot el Fontana meetings on 11 and 12
secure the surrender of the A BiH forces in the area of the former enclave. He was, however,
unsuccessful é. o (T62)

AAst usaiti on i n Potol ari escal ated towards cr i
through the Bosnian Muslim community that the atdelied men should take to the woods,

form a column together with members of thé"2Bivision of the A BiH and attept a
breakthrough towards Bosnian Muslim held ter

A At around 2200 hours on the evening of 11
with the Bosnian Muslim municipal authorities of Srebrenica, made the decision to form the
column. o (T72)

AThe column gathered near the villages of Ja

ifnAround one third of t he me n i n the "col umn

Division, although not all of the soldiers w
AThe h e aotimnowas conpasedeof the units of thé"IBivision, then came civilians

mixed with soldiers and the last section of the column was the Independent Battalion of the
28"Di vi sion. o (T76)

A At around midnight on 11 Julngthd &i9 betweeh h e c G

Konjevii Polje and Bratunac.o (T78)

AOn 12 July 1995, Bosnian Serb forces | aunc
was crossing an asphalt road between the are
Tuzla.o (T79)

fOnly about one third of the men successfully made it across the asphalt road and the column
was split in two parts. o (T80)

ABy the afternoon of 12 July 1995 or the ea
forces were capturing large numberlofd s e men in the rear. o (T83)
Aln some pl aces, ambushes were set up and ir
forest persuading people to surrenderé. o (T8
AThe | argest groups of Bosnian Muslim men f
19%é. 0 (T88)

AAfter one unsuccessful attempt to move for

July 1995, the head of the column finally managed to break through to Bosnian Muslim held
territory on 16 July 1995.0 (T93)

t he att ac kH ArmmydarcesTsupported thé hrevingBcolumn breaking
ough the front | ine for one and a half ki

—

I n
hr
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AThe personal documents and iitems were tak:e
Potolari, and the men captured in the col umn

The remaining parts of the Motion of the Prosecutor's Office SHALL BE REFUSED as
unfounded, as &/ | | as the Motion of the Prosecutoro
proven the facts established by the Judgments of the ICTY #@-600/1-A of 8 March,

2006 and No. I702-60/1-S of 2 December2003 in the casr osecut or v, Mo mi
and No. IF02-60/2-S of 10 December 2003 inthecé#&e osecut or v. .Dragan ¢

Pursuant to Article 4 of the Law on Transfer
Office of BiH filed with the Court of BiH the Motion to accept as proven the facts establis

by final judgments of ICTY ilPr osecut or v . IT-B8B&A, Sudanent, Kr st i |
April 2004,Pr osecut or v ,IT-98a3dj Jadgrent, 2K ugsist 200Rrosecutor

V. Mo mi rIT-02-60k-@,Judgment, 8 March 200@rosecutor v. MomiN i k olT-i |
02-60/1-S, Judgment, 2 December 2003, #hd o secut or v . ,ID-026Q2aS) Obr er
Judgment, 10 December 2003.

The motion reads that the Law on Transfer of Cases does not expressly deal with the stage of
criminal proceedings during which court should decide whether to accept as proven those
facts that are established by legally binding decisions in any other proceedings by the ICTY.
The Prosecutor submits that this is a matter best addressed during the evidentiary procedure
at trial. The Court should balance the need for an expeditious trial against the rights of the
accused. The proposed facts are relevant, do not directly incriminate the Accused for the
criminal acts alleged in the indictment, and are not the subject of reasorsghitediWhat is
reasonably in dispute is the state of mind of all the Accused, their knowledge and intent, and
their participation in the events alleged in the indictment. The proposed facts are those from
which the Trial and Appeals Chamber Brosecutor 8 . K gosscluded that there was
genocide, and a widespread or systematic attack on the civilian population at the material
time that the Accused are alleged to have committed the criminal acts contained in the
Indictment. Accordingly, these facts ardéerneant for they establish elements of other possible
legal qualifications of the criminal acts alleged to have been committed by all Accused. The
proposed facts establish that there was a joint criminal enterprise, the common purpose of
which was to forcily transfer the Bosnian Muslim population from Srebrenica and its
surrounding aread-urther, they support a finding that this initial plan escalated into a plan to
capture, detain and then summarily execute all Bosnian Muslim males from the Srebrenica
erclave. The participants in this enterprise included VRS and MUP personnel, known and
unknown.

The Prosecutor alleges that all the Accused were participants in this joint criminal enterprise
and submits that the issue in this case is whether the Accused members of the
enterprise, namely, whether they had the requisite intent and knowledge and whether they
participated in itTherefore, the facts relate to relevant issues but do not unduly prejudice the
Accusedds case conc e rlamemsof thelcranindl offereeds charged c r i
that remain to be decided by the Trial Panihis includes thenens reaelements to satisfy a

finding that the Accused possesseddbkis specialisequired for the offence of genocide.

The defense opposes theohi ons of t he Prosecutor6s Of fi

burden of proof and challenging the facts be transferred to the defense. The motions of the
Prosecutordés Office concern the acceptance o
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and Zvonik Brigade members, but not the accused. Observing the tradition of the continental
law, all evidence and facts need to be focused on the particular event in the particular case.
The defense points out that there is a difference between the Rule ®I16fTtf Rules of
Procedure and Evidence and the Law on Transfer of Cases. Rule 94 provides for a possibility
of taking judicial notice of facts, whereas the Law on Transfer of Cases for the Court to
accept facts as proven. Rule 94 is much more restridtiae the Law on Transfer as it
foresees that the facts must not contain legal conclusions and explanations or be founded on
agreement and voluntary admission of guilt. The motion contains numerous conclusions of
the ICTY Chamber, which are based on previpestablished facts. It is also clear that the
accused Nikolil and Obrenovili concluded ple
Prosecutor, therefore, they cannot be considered as established, given that admission and
agreement may only refer to a particular ICTY case, wherein it was in the irdetbsse

persons to admit something in exchange for certain benefits. The motion to accept facts from
the judgments based on a plea agreement does not meet the requirements set out in Article 4
of the Law on Transfer, since the said provision requirasthieafacts be established. That is

not the case here, given that those cases lacked the entire trial and evidentiary proceedings,
where evidence would be verified, but they only established punishments.

The Court heard the parties and their defensenatysrduring the main trial in this case on 22
September 2006 and considered the motion of
written submissions by the defense, and rendered the decision as stated in the operative
provision on the following grounds:

The Law on Transfer of Cases under Article 4 provides that at the request of a party or
proprio motuthe Court, after hearing the parties, may decide to accept as proven those facts
that are established by a legally binding decision in any other progedujrthe ICTY or to
accept documentary evidence from proceedings of the ICTY if it relates to matters at issue in
the current proceedings.

Analyzing the quoted Article of the Law on Transfer, the Panel finds that the first formal pre
requisite under theaid provision relating to the hearing of parties and their defense attorneys

has been met. The Court heard parties and their defense attorneys during the main trial in this
case on 22 September 2006, and the defense attorneys also had an opportunmyt ttw su

the Court their response to the Prosecutor o6s

Further, it follows from the said provision that under Article 4 it is at the discretion of the
Court to accept the facts proposed by the prosecutor. However, neither the Law der,Trans
nor the CPC BiH, provide for the criteria based on which this issue could be considered, or
prescribe legal requirements based on which it would be possible to accept such facts as
proven. The Panel made an effort to exercise its discretionary rigatresponsible and
transparent manner by listing the criteria applied in establishing the facts thus accepted.
These criteria provide a specific interpretation of Article 4 and reflect the rights of the
accused protected by the BiH regulations, and ateeasame time in accordance with the
ICTY jurisprudence. The Panel further emphasizes that it is not bound by the jurisprudence
or interpretations of the ICTY, but when considering this issue, it took into account the
interpretations the ICTY has appli¢d date in deliberations on these issues in the cases it
tried pursuant to Rule 94 of the Rules of Evidence and Procedure. While interpreting the very
text of Article 4 of Law on Transfer of Cases and deciding on the motions, the Court took
into account th following criteria for accepting an established fact as proven:
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1. A fact must truly be a fAfacto that i s:
a) sufficiently distinct, concrete and identifiable;
b) not a conclusion, opinion or verbal testimony;
c) not a characterization that is of legature.

2. A fact must contain essential findings of the ICTY and must not be significantly changed.
3. The fact must not directly or indirectly confirm the criminal liability of the accused.

4.A fact that has gained such a level of acceptance athatig¢ is common knowledge and
not subject to reasonable contradiction can be accepted as adjudicated fact even if it relates to
an element of criminal responsibility.

5. A fact must be fAestablished by a thaagally
the fact was either affirmed or established on appeal or not contested on appeal, and that no
further opportunity to appeal is possible.

6. A fact must be established in the proceedings before the ICTY in which the accused
against whom the fact h&agen established and the accused before the Court of BiH have an
identity of interest with reference to contesting a certain fact. For example, the facts stated in
the documents which are a subject of a plea agreement or voluntary admission in the
proceedngs before the ICTY shall not be accepted, given that the interests of the accused in
such cases are different, often contrary to the interests of those accused who utilized their
right to a trial.

7. A fact must be established in the proceedings bef@e@TY, in which the accused
against whom the fact has been established had legal representation and the right and
opportunity to defend himself. It is therefore clear that the acceptance of the fact deriving
from the proceedings in which the accused iastested it by his evidentiary instruments is
unacceptable for this Panel, even more so because the accuracy of that fact is questionable,
since the accused did not have the opportunity (or had insufficient opportunity) to respond to
it and try to contdsit.

The | egislative purpose for providing the C
adjudicated facts include judicial economy,
trial, and consideration for witnesses in order to minimize thmbeu of tribunals before

which they must repeat testimony that is often traumatizing. Such purpose is in accordance

with the right of the accused to fair trial as prescribed by Article 13 CPC BiH and Article 6
paragraph 1 of the European Convention on BiuiRights and Fundamental Freedoms. This
purpose, however, has to follow the principle of the presumption of innocence. Otherwise,

one could not avoid the situation in which the evidentiary proceedings \@eutttoend to

the detriment of the accused aveefore the imminent presentation of all pieces of evidence

in the case. The acceptance of the adjudi c:
the presumption of innocence. The Panel holds only that the facts which are accepted here are
sufficient for the Prosecutor to meet his burden of production on the particular point.

The ICTY has similar purposes for introducing and using Rule 94 of the Rules of the

Procedure and Evidence of the ICTY. However, this Court must also keep in mind that it
must assure the accused in this case their rights under the Law of BiH and under the
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European Convention. We therefore had in mind Article 6 of the European Convention and
Articles 13 and 15 of the CPC when exercising our discretion under Article 4 inathes

The Panel is mindful that in balancing the purposes of the Law on Transfer it may not

di minish the Accuseddés rights to the presul
provisions of the CPC of BiH guarantee.

When it comes to the challengestioé defense that presumption of innocence and the right to
defense, as well as Article 15 of the BiH CPC are violated by accepting established facts as
proven.

As for the objections by the Defense that by accepting the established facts as proven the
presumption of innocence is violated, the right to defense as well as Article 15 of the BiH
CPC, the Panel states that truly, the general principle of the criminal law requires that a
prosecutor should prove the criminal responsibility of the accused. Hawieieprinciple is

not violated by accepting adjudicated facts, as these facts had already been proven before the
ICTY, and acceptance of these adjudicated facts 'as proven' does not disturb the presumption
of innocence. In order to observe the fairndsthe trial, the parties may challenge that fact

at the trial, presenting to the Court evidence which puts in question the correctness of the
established fact. The accepted facts are accepted as a possibility and the criminal liability of
the accused doemot follow from them. In the proceedings they constitute a special
evidentiary action and the Panel will treat them as one piece of evidence. The acceptance of
facts established in the proceedings before the ICTY as proven is not in violation of Article 6
of the European Convention and does not call into question the fairness of the proceedings as
a whole.

In addition to that, acceptance of facts established in the final judgments of the ICTY as
proven does not affect in any way the rights of the acctsathallenge any or all of the
accepted facts in their case and arguments, as they would any other factual proposition on
which the prosecutor has produced evidence. Likewise it does not bind the court to accept
any fact admitted in this way in its finaérdict. The adjudicated facts herein admitted will be
considered along with all of the evidence produced in the trial from all sources, and the
weight each piece of evidence is accorded, if any, will be determined in final deliberation and
reflected in tle final verdict of the Panel.

When it comes to the facts in the remainder
Panel notes that the facts do not meet the foregoing criteria, particularly because certain
number of facts constitute legal interptetas and conclusions of the ICTY chambers, or

directly or indirectly incriminate the accused. With reference to the motion of 4 May 2006,

the Panel concludes that all listed facts derive from the judgments that are the result of plea
agreements, where th&ccused before the ICTY had very different interests from the
Accused in the case before the Panel, and had no incentive to challenge the facts or test them
through other evidentiary means. The acceptance of such facts, in the opinion of the Panel is
not allowed, given that there is no identity of the interest of the accused in the case before the
ICTY and the accused in the case before the Court of BiH.

2 . Prosecutorés Motion of 19 February 2008

The Panel also rendered the Decision refusing the Motibn t he Pr osecut or 6s
of 19 February 2008 by which the Prosecutor
Law on Transfer requested that in the course of rebuttal the facts established by final

Case No. XKR-05/242 134 29 July 2008



judgments of the ICTY be accepted asproveRr osecut or v, IT-®W83dans | av K
Prosecutor v. Vidoje , BD26@gojevil and Dragan J

The Motion states that by the acceptance of the established facts in this phase of the
proceedings the higher level of judicial economy is achieved;la us e t he Pr osecut
will not have to present the evidence to prove the arguments of the rebuttal, and at the same
time the principle of the fair trial would be preserved, because the Defense would be enabled

to contest these facts within the geatation of the evidence in rejoinder. Also, the facts

which would be accepted as established in this manner would contribute to the correct and
complete establishment of the state of facts in the case and they would be in the interest of
justice.

Thedé ense for the accused objects to the Moti
motion my not be filed in this phase of t ho
presents the evidence in rebuttal against the evidence for the defenseraloyl ttine fairness

of the trial is being jeopardized as well as the expedition of the proceedings, and it is not fair

to move the burden of proof on the Defense in this phase. The Defense notes that some of the
proposed facts have already been subject tsideration before this Panel in his case and

some of these facts were not accepted at the time. In this manner the judicial economy of the
proceedings is evidently undermined, because by moving to reconsider the same issue, after it
was already decided psurely undermines the judicial economy of the proceedings.

The Defense also believes that the proposed facts do not meet the already established criteria
adopted by this Panel.

The Court heard the arguments of the parties at the trial in the casepraidered the
motion of the Prosecution and the prior submissions in writing by the Defense, and rendered
the decision stated in the operative part for the following reasons:

Article 4 of the Law on Transfer stipulates that after the hearing of thegqatie Court may

on its own initiative or upon the motion of one of the parties decide to accept as proven the
facts established by the final decision in other proceedings before the ICTY, or to accept the
written evidentiary material from the proceeditgdore the ICTY relating to matters at issue

in the current proceedings.

Analyzing the cited Law on Transfer, the Panel notes that the first formal requirement from
the mentioned provision, which relates to the hearing of the parties and their defense
counsels, was respected. The Court heard the parties and their defense counsels orally, and
the defense counsel for the accused had an opportunity to file with the Court their opinions in
writing regarding the Prosecutionbés Motion.

Furthermore, it followsrbm the mentioned provision that the acceptance of facts that the
prosecutor proposes pursuant to Article 4 <
discretion. However, neither the Law on Transfer nor the BiH CPC stipulated the legal
requirements bageon which such facts may be accepted as proven, and also in which phase

of the proceedings these facts may be proposed and accepted.

The Panel considers that this motion by the

evidence or the evidence iebuttal to the evidence for the Defense. The Panel accepts the
Defenseds position that the motion to accept
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Law on Transfer of Cases, may not be filed i
rebuttal is presented.

The facts proposed by this Motion of the Prosecution, in fact, in the opinion of the Panel, are
the expansion of the initial phase of the presentation of the evidence for the Prosecution, and
as the Defense pointed out, some of theppsed facts have already been considered and
rejected by the Decision of the Panel of 3 October 2006.

The acceptance of facts in the final phase of the proceedings is surely in contravention of the
judicial economy of the proceedings, because the Deferm#d have to be given the
opportunity to present evidence by which the facts accepted as proven would be contested.
This could lead to unjustifiable lengthening of proceedings which have already been pending
for almost two years. Furthermore, evidencerabuttal has to be restricted to evidence
rebutting the specific evidence for the Defense and may not consist of a further attempt to
meet the original evidentiary burden of the Prosecution.

3. The Accused Matilds Moti on

The Panel has refused the Motibny t he att ey Milog Peril,
Accused Milovan Matil, f o he acceptance a
JudgmentilPr osecutor vs. Vi doj e, Nl IRa-6GTedatédil7 and D
January 2005, filed with ¢hCourt on 25 June 2007. By the analysis of the proposed facts
(Paragraph 365 and 366 of this Verdict) it can be easily concluded that the proposed facts
pertain to the conclusions of the Trial Panel in that particular case before the ICTY, which is
incontravention of this Panel ds criteria (espc¢
the acceptance of established facts as proven.

orn
r t

4 . The Accused Radovanovilios Motion

By the Decision of 27 March 2008, the Panel also partially accepted the motion of attorney
Dragan Gotovac, the Defense Counsel for t h
February 2008 proposing the acceptance as prthe facts from the International Criminal

Tribunal for the Former Yugoslavia Rr osecut or v .andPeosecustbra.v Kr st
Vi doj e Bl agoj ev.iThe falowihg facts hagesbaen dcoektédias proven:

AFrom the outsedaqnfbloitht pwirdli ®tsed oKt d®idld af e a
Judgment, para. 22)

AOn more than one occasion, Gener al Krstic w
the Bosnian Muslim civilians whoKmwTral bei ng
Judgment, para. 358)

Al't i s not disputed that the Srebrenica encl
of the ABIH continued to conduct raids of neighboring Bosnian Serb villages from within the
encl &Bvyeaea.goj(evi Trial dudment)park.115)

5. The Accused Trifunovilds Motion
On 2 April 2008 the Panel al so partially ac
Def ense Counsel for t he Accused Mi |l enko Tr i
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acceptance of the facts as provesm the final Judgment before the International Criminal
Tribunal for the former Yugoslavia (hereinafter: ICTY)r osecut or v. Radi
The facts marked under the number 2 in the Motion are accepted as proven:

AThe Drina Cor pedtdCeaamsacordmandaconmpatemales in relation to its
subordinate Brigades and that this command role was not suspended as a result of the
involvement of the VRS Main Staff, or the security organs, in the Srebrenica 4@iow
activity.o (para. 276)
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G. Leqgality of Search and Temporary Seizure

By the Decision of 30 October 2006e Panel acceptate oral Motion of the Prosecutor's
Office of BiH to admit into evidence various items and documents collected or generated in
connection with the search wartaof the Court of BiH, No. XKRN/05/24, issued on 7
September 2005. The following evidence contained under Part 4 of the Indictment was
proposed to be admitted as lawftiR3, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133,
134, 136, 137, 138, 139, 14041, 142, 143, 144, 145, 146, 147, 154, 155, 156, 157, 158,
159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176,
177,178, 179, 180, 181, 182, 183, 184, 185, 186, 187, 188, 189, 190, 191, 192, 193, 194, 195
and 197. Inhe same decision the oral objections of the Defense were dismissed.

The Defense objection claimed that the search warrant, on the basis of which the proposed
evidence was collected or generated, violated the fundamental rights of the accused because it
was not issued in accordance with the Article 58 of the CPC of BIH, nor executed in
compliance with Article 60 of the CPC of BiH.

The Accused and their Defense Counsel state that the following provisions under Article 58
were violated:

A search warrant ost contain:
c) the name, department or rank of the authorized official to whom it is
addressed;

e)... a description of the properttems that is the subject of the search;

J) an instruction that the suspect is entitled to notify the defense attondey a
that the search may be executed without the presence of the defense attorney if
required by the extraordinary circumstances.

Specifically the Defense has argued that:

1. The warrant fails to state the name of the person to whom it was addressed, bittisathe
addressed fito the authorized officials of
the Prosecutor's Office of Bosnia and Her z.

2. The property was described in the warrant
specifc criminal proceedings, and all the items (photographs, war documents, notes,
recognitions, di ari es, medal s, I tems seize

was not sufficiently particular to allow the officials to search for and seize thiesithat
they did, including guns, ammunition, and parts of police and military uniforms.

3. The provision in the warrant which states,
Defense Counsel on the search, but the Order may be enforced outside theeprétiee
defense counsel of the suspect s, being an

rights of the accused, both as written and as the warrant was executed under Article 60.
The Defense argues that because the accused were in custodyiraetbéthe search,

and all had Counsel, they or the people present at the searched premises, were improperly
denied the right to call counsel to be present for the search.

Defense Counsel for Pet ar Mitrovil pabtj ect ed
present at the time of the search of the premises in which he had an interest.
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The Panel analyzed the order of the CoNd, X-KRN/05/24, issued on 7 September 2005,
and the file relevant to the warrant in accordance to the objections raised Dgfénse
Counsel and issued the decision as stated in the operative part for the following reasons:

Article 15 of the CPC of Bi H assures that f
speci al f or mal evidenti ar y earch Warants@and seMwdsh i n g
of property requires strict compliance with the CPC provisions to be necessary in order for a
court to use evidence obtained as a basis for its decisitinAricle 79). However, Article

10 provi des t ha tasefiddectsion®a evidénce mi@aynedrihoough biolation

of human rights and freedoms prescribed by the Constitution and the international treaties
ratified by Bosnia and Herzegovina, nor on evidence obtained through essential violation of
this Code. 0

The human right and freedom at issue when the government searches the dwellings of an
individual is the right to respect for private life enshrined in Article 8 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms. Article 8

provi des, AEveryone has the right to privac)
his family, his home and his correspondence.
authorities can interfere with this right provided that the fatence is for one of the

purposes stated in the convention (Al egiti me
state (fhaccording to | awo), and it must be n

Applying those requirements to the s#a here, the Panel concludes that all three
requirements justifying government interference with the right to privacy existed. The first
two were not contested:

1 The search was conducted for the Al egitir
crime. A court had determined under Article 132(1) that there existed grounded
suspicion that persons who had an interest in each of the premises searched had
committed serious violations of the law constituting war crimes; and that evidence of
these crimes wasgkkly to be present on these premises.

2 Interference in the Article 8 rights of the accused by search and seizure under warrant
has a basis in the law of BiH. Chapter VIII, Section 1, Articles 51 through 64 of the
CPC set out with precision the law regaglisearch warrants, their execution and
their review. The law is identifiable, accessible and foreseeable, and meets the
standards the European Court established in its caseSaeFinke v. Franc€App.

No. 10828/84),Judgment of 25 February 1993; akthss and Others v. Germany
Judgment of 6 September 1978, Series A no. 28).

The nature of the objections raised by the accused and their respective Defense Attorneys is
as to the third requirement, Apropoewas onal i
carried out in contravention of the safeguards placed in the CPC to assure that the
interference with Article 8 rights was no greater than necessary to achieve the legitimate
aims.

The Panel analyzed these objections, by considering whether theia f@at a violation of

the CPC and whether these violations, if they existed, placed a disproportionate burden on the
Defendant s rights protected under Article 8
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1. Was there a violation of Article 58(c)?

It is indisputable that the warrant does gote the personal name of any authorized official

to whom it is addressed. However, it is unclear that the personal name is a prerequisite of the

|l aw as written. Article 58(¢c) uses the disj
orr ank . e warrant doe$ provide the names of the three departments authorized by the
Court to serve and execute the warrant. If Article 58(c) is read in conjunction with Article 55
(Request for a search warrant) there is no requirement that the application fearthet

should provide the Court with the personal name of the authorized official to whom it is
addressed, only the name of the applicant, who will undoubtedly not be the official executing

the warrant. The purpose of Article 58(c) is to assure thgidgrson whose property is being

searched knows what officials have been given permission by the Court to conduct the
search, so that they may object to entry of anyone not part of the identified agency. The
identification of the agency or agencies authatiby the court meets this purpose. This
reading is also consistent with Article 61 i
his authority and purposedo and confirm it by
In addition, the persowhose property is ultimately seized needs to have notice as to the
agencies responsible for the search and seizure sufficient to contest their actions and seek
return of the property. That purpose is adequately protected when the name of the authorized
agencies appear on the warrant, especially as Article 63 further requires that the signature of

the authorized official be on the receipt given at the time of the seizure and that requirement

was met in this case.

The Panel concludes that the safeguardsadoed in Article 58(c) are sufficiently met if the
warrant states the name of the agencies authorized to conduct the searches under the warrant;
and that failures to include a personal name of an individual authorized to conduct the search
neither unreamably burden the accused nor constitutes an essential violation of the Code.

2. Was there a violation of Article 58(e)?

The need for description of the items for which the search is to be conducted is designed as a
safeguard to ensure that the scopdhef search and the items seized is controlled by the

judicial authority, and not open to the arbitrary exercise by the agency carrying out the
search. In this case the judge described in the warrant a category of items using the words of
the | awtemseadandfntraces relevant for the spec
paragraph 1). The fAspecific criminal proceed
offense of Genocide in violation of Article 171 of the Criminal Code of Bosnid a

Her zegovinao. The Panel considers this to be
items that would be evidence of genocide and instrumentalities used in the physical
destruction of a group in whole or in part. These were in fact the shjet were searched

out and seized. In addition, evidence that v
and items relevant to the commission of geno
were described in the warrant by specifi@aeyple. In the execution of the warrant these

items were searched for and seized when found.

The Panel concludes that the description of items that were to be the subject of the search and
seizure was sufficiently particular to limit the scope of thecdeand the authorization of the
seizure to those items that were relevant to the charge, and did in fact limit that scope. The
description in the warrant neither unreasonably burdens the accused nor constitutes an
essential violation of the Code.
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3. Wasthere a violation of Articled 58(j)?

Defense Counsel for the accused argue that Article 58(j) gives the accused the right to have
his Defense Counsel present during the search. However, they misread the article. The Article
requires that the warrant incle an instruction thereof, which it did. That instruction, to the

extent that it implies that the a suspect has a right to have counsel present, is limited by the
law itself in those situations where the judge specifically finds and states on the waatant t

the search may proceed without the presence of the lawyer when the judge finds
extraordinary circumstances. In this specific case, the judge stated on the warrant, after
instructing of the right to infordamaibe Def e
enforced outside the presence of the Defense Counsel of the suspects, being an urgent
matter. o The safeguard of attorney presenc
suspect has no unrepresented encounter with law enforcemenhe Agspects were not at

the premises, therefore there was no risk of unrepresented encounters. As the files reflect that
there were witnesses to the searches during the execution of each warrant, and those
witnesses are named and available to the defenbeg Def endant 6s ri ght s
protected.

The Panel concludes that the instruction regarding notification of Defense Counsel and
permission to execute the warrant without counsel being present neither unreasonably
burdens the accused nor conggtian essential violation of the Code. (This matter was
considered as well by the preliminary hearing judge on the motion of the defense and
similarly decided in decision of February 16, 2006. and the ruling is consistent with that of
the Panel.)

Basel on the file, the Panel finds Petar Mitro
was no occupant on the premises when they were searched. Although he is correct that no
occupant was present during the search, the file indicates that the prafigidicle 60 was

met in that two neighbors were present throughout the search and signed as witnesses to that
fact. Under Article 60(3) and (4), it is sufficient to protect the rights of those interested in a
dwelling if, in the absence of an occupaiwp neighbors are present as witnesses to the
search.

Case No. XKR-05/242 141 29 July 2008



H. Admission of Reports and Testimony Pursuant to the LoTC

On 4 December 2006, the Panel rendered the Decision that it would use the following
evidence obtained by the ICTY:

A. Reports of Richard Bugl (Indictment Part 6, Numbers 1 and 2) and Dean Manning
(Indictment Part 6, Numbers 11, 14 and 16) are accepted under Article 4 taken in
conjunction with Article 8 of the LOTC.

B. Reports set out in Part 6 of the Indictméntlumbers 4, 5, 6, 7, 8, 12, 181571 are
accepted under Article 6(1) of the LOTC.

C. Testimony of Dean Manning (IndictmerfRart 2, Number 2) and Jean Rene Ruez
(Indictment Part 2, Number 1) are accepted under Article 5 of the LOTC.

D. Lists of missing persons in the territory of BiH reéat to in Indictment Part 6, Numbers
9, 10 and 17 are accepted under Article 4 taken in conjunction with Article 8 of the
LOTC.

E.Testi mony of witness Ostoja Stanojevil ref.
is accepted under Article 5(1) of th®TC.

The oral objections raised by the defense attorneys of the accused with regard to the
acceptance of the aforementioned evidence ARE REFUSHIDBfounded.

During the main trial in this <case, t he Prc
evidence a series of documents collected by and transferred from the ICTY. The following
evidence was proposed to be admitted as lawful:

1. Evidence of th@rosecutor's Office of BiH referred to in Indictmé&art 2:

- Testimony of Jean Rene Ruez givenhe tCTY on 15 June, 16 May, 19 May, 21
May and 22 May 2008 IndictmentPart 2, Number 1;

- Testimony of Dean Manning given to the ICTY on 5/6 February 200#ictment
Part 2, Number 2.

2. Evidence of thérosecutor's Office referred to in Indictment Rart

- Report on military events in Srebrenica dated 1 November 2002, Richard Butler
IndictmentPart 6, Number 1,

- Report on command responsibility of VRS Brigade, Richard ButladictmentPart
6, Number 2;

- Report of the United States Naval Criminal Inigative Service on the review and
finding of evidence from the Kravica WarehotisedictmentPart 6, Number 4;

- ReportAppendix to the number of the missing and the dead in Srebrenica by H.
Brunborgi IndictmentPart 6, Number 5;

- Report on the number dfi¢ missing and the dead in Srebrenica by H. Brunborg and
M. Urdali IndictmentPart 6, Number 6;

- Report on the review and finding of evidence from the Kravica Warehbuse
IndictmentPart 6, Number 7;
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- Report on blood and tissue samples found in Grbavicadbchnd the Kravica
Warehousé IndictmentPart 6, Number 8;

- Report of the Office of the Prosecutor
persons who were reported missing after the fall of SrebrénindictmentPart 6,
Number 9;

- List of missingpersonsof the International Committee of the Red Craskdictment
Part 6, Number 10;

- Summary of the experhedical evidence (mass burial sit@s)ndictmentPart 6,
Number 11;

- Report on digging out and exhumation of Glogova 1 mass grévdictmentPat 6,
Number 12;

- Report on digging out and exhumation of Glogova 2 mass grawnelictmentPart 6,
Number 13;

- Summary of the experhedical evidence (execution and mass burial siies)
IndictmentPart 6, Number 14;

- Report by the Chief Pathologist (massilusites of Srebrenica) IndictmentPart 6,
Number 15;

- Report on review and finding of evidence from the Kravica Warehouse
September/October 2000ndictmentPart 6, Number 16;

- Publication of the International Committee of the Red Cross on the mssisgns in
the territory of BiHi IndictmentPart 6, Number 17,

- Testimony of wit i ldictmer@Part 6 NumbeS26.anoj evi |

The Prosecution moved the Court to admit the said evidence under Article 6(1)(3) and
Articles 3, 5 and 8 of theOTC.

The defense has lodged objections. In the first place, they pointed out that the LOTC applied
only to the ICTY cases transferred to the Court of BiH pursuant to Rubés1The defense

further argued that the legal qualification of particular pieces afeece is disputable,
bearing in mind that the Prosecution submitted that the proposed evidence related to
statements and reports of expert witnesses, which is questioned by the defense. Specifically,
with respect to the evidence referred to in Indictnfestt 6,Numbersl and 2, the defense
opposed the presentation and admission of the said evidence for the reason that Mr. Richard
Butler appeared as a military expert before the ICTY, believing that his statement before this
court could be considered solalg the statement of an expert witness. However, the defense
contended that this would not be in accordance with Article 6(3) of the LOTC because the
subject under discussion was not statements that the expert witness gave before the ICTY.
Furthermore, thedefense emphasized that Butler prepared his report on the basis of
documents of the Office of the Prosecutor of the ICTY; therefore, this was not an
independent expert witness and this piece of evidence could not be subsumed under the
provisions of Artice 6 of the LOTC. The defense also requested that only the statement by
Richard Butler given at the main trial before the ICTY be admitted into evidence and not the
evidence proposed in the Indictment. Moreover, the defense stressed that Article 6(1) of the
LOTC included statements of expert withesses only and not their reports or any other written
material, this being an additional reason for the defense to argue that the said evidence was
not admissible according to valid regulations. In addition, thendefpointed out that, in any
event, one could not admit into evidence any written material prepared by an expert witness
without previously admitting into evidence the testimony of that withess given at the main
trial, as required by Article 170 (sic!) dfe BiH CPC.
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As regards the remaining evidence referred to in IndictrRant 6, the defense noted that it
was not clear which provision of the LOTC for admission of evidence was invoked.
Furthermore, the defense emphasized that it was not quite cledr type of evidence was

at stake; in other words, the legal qualification of the proposed evidence was disputable.
Specifically, as the Indictment moved for admissiorregorts the defense contended that

the present case did not concern findings of déxpénesses but rather interpretations of
findings by persons who did not participate in the preparation of the findings. The defense
underlined that neither the CPC of BiH nor the LOTC provided for a possibility of admitting
reportsinto evidence and, thefore, they expressed opposition in this regard. In addition, the
defense pointed out that the Prosecution altered the ground for admission of the proposed
evidence.

Mor eover, the defense attorney of the accuse
8, 11, 12, 13, 15 and 16 were, to all effects and purposes, findings and opinions of expert
witnesses and they should be treated accordingly, this type of evidenbeing addressed

by the LOTC. However, the defense attorney was of the opinion that when interpreting the
term statementn Article 6 of the LOTC, a conclusion that the provision in question did not,

in effect, include written findings and opinions Isolely oral evidence given before an ICTY
Chamber can be drawn. The defense also argued that the said evidence could be admitted into
evidence solely on the condition if it was supplied by competent expert witnesses. The
defense therefore contended thae tmanner of tendering evidence proposed by the
Prosecution was inadmissible, i.e. through the statement by Dean Manning. The defense does
not regard this person as an expert witness because he was an employee of the Office of the
Prosecutor of the ICTY.

The Panel has heard the arguments put forward by both parties and decided as worded in the
enacting clause herein for the following reasons:

Legislative History and Purpose
Article 1 of the BiH CPC provides that:

This Code shall set forth ¢hrules of the criminal procedurthat are
mandatoryfor the proceedings of the Court of BiH, the Chief Prosecutor of
Bosnia and Herzegovina and other participants in the criminal proceedings
provided by this Code, when acting in criminal matters

Article 3(1) of the LOTC provides that:

Evidence collected in accordance with the ICTY Statute and Rules of
Procedure and Evidence may be used in proceedings before the courts in BiH

The LOTC was designed dex specialisto avert the risk that the CPC migimiake ICTY
evidence unusabld.ex specialisamounts to special rules which gmpt the CPC as to
subject matter (evidence collected by the ICTY) and scope (rules on admissibility and use).
As lex specialis,as relevant to the proffered evidence under dsiom, the LOTC either:
derogates from and pempts the CPC where it is inconsistent; or reverts to the CPC to cover
those issues not specifically addressed by the LOTC (Article 1(2)).
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Furthermore, Article 3(1) of theOTC provides for the use of evidemaollected by the

ICTY in proceedings before the courts in BiH. Consequently, one can rule out the possibility
of using this evidence solely before the Court of BiH in cases transferred from the ICTY.
This law defines a procedure of transfer of caseh¢oProsecutor's Office of BiH. Aside

from that, the LOTC also defines a procedure and conditions of use of such evidence before
other courts, which manifestly derives from its provisions.

Analysis as to all evidence

The reports and testimony which theo&ecution seeks to admit under Part 6 of the
Indictment and Part 2, Numbers 1 and 2, fall within the scope of the LOTC. They all meet the
requirements of Article 8 because it was collected and certified as held by the ICTY by
electronic stamp. It also maeeahe requirements of Article 3(1) because there is no claimed or
apparent irregularity in the collection or use under the statute and rules of the ICTY. It meets
the requirements of Article 4 because they were presented to this court in the form of
documets admitted as either oral or written evidence in a proceeding before the ICTY.

Analysis as to particular type of evidence

Some of the evidence offered by the Prosecutor also meets the more particular description of
Articles 5 and 6 of the LOTC. To thextent that particular provisions of the law apply, their

use in analyzing the material is preferred over the general. Articles 5 and 6 relate to
statements accepted at proceedings of the ICTY. In English, the word statement can mean
either a written stateent or an oral statement, depending on the context. In local language

the word fAiskazo is used. It has been argue
However, when reading the | ocal | anguage i n
modified by the word oral (Article 3(2), Article 6(1) and Article 6(2)), which indicates that in

the LOTC, Ai skazo unmodified has the same f

that a determination of whether it means written or verbal statement ar @itheth would
depend on the context.

Article 6(1) and Article 6(3) both refer to

the word fAiskazo in Article 6(1) caninbe di s
Article 6(1) is the writtentsat e ment of an expert (the equi v:
opiniond) entered into evidence before the |

testimony of an expert, given before an ICTY proceeding, reduced for our use to a transcript.

InArticle 5 fAiskazd has the meaning of ver be
crossexamination in a proceeding of the ICTY. The context makes this clear because it
appears in the same article and paragraph as deposition statements taken daoderdengl

of the Rules of Procedure and Evidence. Depositions taken according to Rule 71 of the Rules

of Procedure and Evidence are testimony given under oath and subject {exenogsation.

This confirms a testamentary reading of Article 5(1).

Analysis as to the rights secured by the European Convention
The LOTC does not remove the obligation of the Court to assure fairness in the proceedings
to the accused. The Articles of the European Convention on Human Rights relevant to the

admission of this kid of evidence are Article 6(1) which guarantees the right to a fair trial
and Article 6(3) that provides the right to confrontation and production of witnesses.
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Article 6(1) and (3)(d) of the European Convention, provide in relevant part:

1. In the detemination of... any criminal charge against him, everyone is
entitled to a fairé public hearingé

3. Everyone charged with a criminal offense has the following minimum
rights:

d) to examine or have examined witnesses against him and to obtain the
attendane and examination of witnesses on his behalf under the same
conditions as witnesses against him.

The European Court of Human Rights has determined that general principles of fair trial
include the right of the defendant to be confronted with witsasd evidence against him at

a public hearing, and a meaningful right to challenge the evidence and cross examine the
witnesse$?° These rights are not unlimited, however. The European Court will not lay down
rules of evidence, but it will review whethttre use of evidence accepted in violation of the
rights of the accused deprived him of a fair trial. Specifically, if improper evidence was the
basis of a verdict of guilty, either wholly or in substantial part, then there will be a finding
that the rightof the defendant have been violated.

The LOTC emphasizes that the accused has the right to requesexaosgation of the
witness whose statements the Court decides to use under Article 5. If the opportunity for
crossexamination is not afforded, tistatement, if accepted, will be subject to Article 3(2) of
the LOTC.

The courts shall not base a conviction of a person solely or to a decisive extent
on the prior statements of witnesses who did not give oral evidence.at trial

Written or transcribedtatements or testimony of lay and expert witnesses, absent cross
examination of the witness by the accused in our Court, at best, can only be used to
corroborate other direct evidence of guilt. Given that caveat, the LOTC leaves it up to the
Court to deciéd whether the witness should be produced for eegamination. In many
instances, witnesses will be either impossible to produce for-exassination or their
production will involve considerable time and expense, thereby lengthening the trial perhaps
significantly. Therefore, in order for the Court to exercise its discretion regarding requests for
crossexamination, the Court must know what is contested by the party seeking to cross
examine.

The purpose of crossxamination is to challenge and test thkability of the information
about which the witness testifies. If there is no dispute over that testimony, then cross
examination is unnecessary. If the testimony is disputed, but previousegersfmation by
accused with a similar interest in challemgthe evidence has occurred, and is available to
the parties and Court, then further cregamination may not be necessary. Requests for
crossexamination must be made in good faith, in order for the Court to rule fairly. The

220 Messegue and Bardo, Judgment of 6 December 1988, para. K8stovski v. The Netherlandiudgment of
20 November 1989, paras.-45; Asch v. AustriaJudgment of 26 April 1991, paras.-26; Unterpertinger v.
Austria, Judgment of 24 November 1994ydi v. SwitzerlandJudgment of 15 June 1992, paras5@3Luca v.
Italy, Judgment of 22 January 2001, paras439
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defense has heard the tesiny offered in Indictment Part 6, Iltem 26 and it is in a more
advantageous position than had the witness appeared live because it can at leisure evaluate
the testimony and consider the areas where -@xasiination is necessary to its case.

Therefore ifany accused or defense attorney wishes to petition the Court for production of

the witness for cross x ami nat i on, they are required, I
production of witness for crossx ami nati ono and hi ghl ipgdrt, eit
by reference to the relevant section of tape of the read transcript, the particular answers given

by the witness that are in dispute and on which the defense intends texaosse. Cross
examination must be restricted to the scope of the diretici® 1(2) of the LOTC and

Article 262(1) of the CPC). The Court will consider these requests if filed and rule upon them

promptly.

A. The reports set out in Part 6 of the Indictment, Numbers 4, 5, 6, 7, 8, 12, 13, and 15
are accepted under Article 6(1)pf the LOTC

The interpretation of this Panel of the statement referred to in Article 6(1) of the LOTC is the
equivalent of a written report, or Afindings
of the Indictment, Numbers 4, 5, 6, 7, 8, 12, 13 45 are the findings and opinions of
persons recognized before the ICTY as experts and were admitted as such in proceedings
before the ICTY. They therefore meet the formal requirements of the LOTC, which pre
empts the requirement of Article 270(5) of tBéH CPC requiring that the author of the

report appear in court in order for the report to be admitted. Their use is subject to the further
provision of Article 6(2) that it be used in the same way as if the person who made the report
were giving oral ewence in the Court of BiH. Each of these reports was given by persons
who had special expertise in their fields and the reports and opinions of those experts assist in
the evaluation of the relevant issues. The Court therefore accepts them as expgd &ndin
opinion. The ultimate use of these reports will be determined by the Court after all the
evidence and arguments have been heard, at which time this evidence will be assessed as to
reliability, weight and probative value.

B. The reports of Richard Butler (Indictment Parts 6, Numbers 1 and 2) and Dean
Manning (Indictment Part 6, Numbers 11, 14 and 16) are accepted under Article 4
taken in conjunction with Article 8 of the LOTC

These reports meet the formal requirements of Article 6(1) of the LOTRatnthey were
admitted as expert reports in proceedings before the ICTY. However, in applying Article
6(2), if these reports were presented before the Court as oral submissions, this Court would
not accept them as the reports of experts. The reportsirtdhtae types of information:
argument, first hand information and compilation of the list of other evidence. The first hand
information and the lists of other evidence are accepted by the Court under Article 4 of the
LOTC. However, the arguments, in ttoem of opinion, are not.

Argument, described as opinion, is the bulk of these reports, and the court determines that it
is not the proper subject of opinion evidence. It is up to the Court to conclude what the
evidence means. The Court is assisted bglit&ng arguments of counsel who assemble the
evidence and suggest the use that should be made of it. However, the ultimate use to be made
of the evidence is within the ultimate expertise of the Court and is not the proper subject of
expert testimony. Thepinions contained in the proffered reports of Mr. Butler and Mr.
Manning will not be used by the Court as evidence. The Parties may, however, highlight

Case No. XKR-05/242 147 29 July 2008



specific sections of the report as part of their closing argument provided that: a) the facts on
which these arguments are based have been admitted into evidence, and b) the sources of the
facts on which arguments rely are referenced with particularity, that is, the party advancing
the argument sets out in writing the particular part of the documentiondey that supports

the particular conclusions found in the Butler or Manning reports on which the Party relies.

First hand information contained in the reports, will be accepted as evidence under Article 4
of the LOTC because it is contained in a docohaimitted before the ICTgroceedings. It

will be subject to the same limitations and analysis as all LOTC evidence, including Article
3(2).

Lists of other evidence to which the reports refer, will be accepted as evidence that additional
evidence existConsideration of the evidence which is listed in the reports will be subject to
further submissions into evidence by the parties and its acceptance will be determined at the
time it is offered.

C. The testimony of Dean Manning (Indictment Part 2, Number2) and Jean Rene Ruez
(Indictment Part 2, Number 1) are acceptedunder Article 5 of the LOTC

This testimony meets the formal requirements of Article 5 in that it is in the form of
transcripts of testimony taken under oath and subject to-exassinationbefore the ICTY.

To the extent that this evidence contains actual first hand knowledge, as opposedlliedso
Asummary evidenceo and |lists of additional
Article 5.

For the same reasons discussed in sorteil degarding the reports of Butler and Manning,

the ultimate opinions offered by Mr. Manning and Mr. Ruez through their testimony will not
be used as evidence. Specifically, their opinions regarding the way in which the evidence
collected by or from othe should be viewed by the Court, and the conclusions which they
suggest that the Court should draw from that evidence may be appropriate for closing
argument, and may be used by the parties for that purpose. However, these opinions will not
be used by th€ourt as evidence, as Mr. Manning and Mr. Ruez had no more expertise than
the Court in reaching conclusions based on evidence.

Lists of other evidence to which the testimony refers, will be accepted as evidence that
additional evidence exists. Consid@atof the evidence which is listed in the testimony will

be subject to further submissions into evidence by the parties and its acceptance will be
determined at the time it is offered.

The testimony is therefore not accepted under Article 6(3), but asllimited herein, be
accepted under Article 5, and the ultimate use to be made of it will be determined by the
Court after all the evidence and arguments have been heard and the weight, reliability and
probative value of the evidence have been decidedébourt in its verdict.

D. The lists of missing persons (Indictment Part 6, Numbers 9, 10 and 17) are accepted
under Article 4 taken in conjunction with Article 8 of the LOTC

The lists of missing persons prepared by the International Committee Reth€ross were

admitted into evidence in proceedings before the ICTY. It does not meet the more particular
requirements of Articles 5 and 6 and will be accepted under Article 4. The ultimate use to be
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made of it will be determined by the Court after a# #wvidence and arguments have been
heard and the weight, reliability and probative value of the evidence have been decided by the
Court in its verdict.

E. The testimony of witness Ostoja Stanojev
Number 26 is accepted under Article 5(1) of the LOTC

The testimony offered under item 26 of Part 2 meets the formal criteria laid down in Article
5(1); it is acceptedral it will be subject to the same limitations and analysis as all LOTC
evidence, including Article 3(2). The ultimate use to be made of it will be determined by the
Court after all the evidence and arguments have been heard and the weight, reliability and
probative value of the evidence have been decided by the Court in its verdict.
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I. Hunger Strike Decision

On 11 January 2007, the Panel rendered the decision that the trial would be held in the
absence of the Accused because they unjustifiably refusgabear at the scheduled hearings

to which they were duly summoned. This decision did not deny the possibility to the accused
to appear at the hearing at any time. By this Decision the Panel ordered that the hearings
without presence of the accused wohkl attended by their defense counsels, and it is also
stated that the Court would reconsider this decision throughout the proceedings and evaluate
its further effect. The decision also ordered that a recording of the main trial be delivered to
each Accusedn the same day that the hearing was held.

The trial started on 9 May 2006. Each accused was summoned and present and was informed
of the charges against him in his own language. The main trial has continued on a regular
schedule since its beginningydaeach accused has attended every session. Each accused
selected two attorneys to represent him from a list of attorneys qualified by training and
experience to appear in serious cases involving war crimes. The two attorneys chosen by
each accused havepresented each throughout the trial at court expense. No accused has
indicated any dissatisfaction with their chosen attorneys and the Court considers that all
defense counsel have behaved competently and professionally.

The accused were timely and &g summoned to the continuation of the main trial on 10
January 2007 and transportation was provided for their appearance at this Court. They all
consulted with their attorneys on 10 January. They each were requested by Court police to
accompany thenotthe courtroom on 10 and 11 January. They each refused to leave their
detention unit. They have advised their counsel, who have reported to the Court, their
reasons for declining to enter the courtroom. These reasons are: that they are either personally
involved in a hunger strike, or they support other inmates that are involved in the hunger
strike; and that the strike is designed to emphasize their demand that the Constitutional Court
render speedy decisions on the appeal of certain issues of lawdlegithe Court of BiH in

this and other cases, with which the accused disagree.

The Panel then postponed the resumption of the trial to be held on 11 January 2007 and
summoned the accused to appear before the Court on the given date in order to verbally
present the Panel with the reasons for such decision. However on 11 January 2007 all the
accused again refused to appear at the hearing.

The Prosecutoros Office of BiH stated that s
the proceedings and thtte Court should use its authority and order that they be forcibly
brought in, and eventually continue the proceedings without their presence. The Defense
Counsels objected to the continuation of the trial without the presence of the defendants,
stating tlat the basic legal right of the accused was the right to a fair trial, and that right
required that he be present in person during the proceedings against him.

The Panel heard the presented arguments and rendered the decision as stated in the operative
pat for the following reasons:
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1. The Continuation of the Trial without the Presence of the Accused does not
Constitute a Violation of the CPC

Article 247 of the BiH CPC bans trial in case of absentia of the acctieudever the
questionisraisedastbpow t o def inabsentidh e tthanr mi i , i f it is
accused at the main trial when the accused are not available to the Court physically, or, it is

the absence of the accused from a hearing to which he is summoned, or it is tbe aisen

the accused are physically available but they unjustifiably refuse to appear in the courtroom.

Although the BiH CPC in its provisions does not anticipate in full all the situations that might
occur, Article 242(2) of the BiH CPC provides thhe presiding judge may order that the
accused be removed from the courtroolm other words, it is clear that when it comes to the
presence of the accused in the proceedings, some exceptions can be established. Generally,
the term trial in absentia may betarpreted as full unavailability of the accused in the
proceedings, when he is on the run, or in hiding, but it mainly refers to the cases when it is
impossible to provide his presence during the proceedings because his whereabouts are
unknown or there arether difficulties to inform him about the proceedings or to ensure his
presence.

In the case concerned all the accused were ordered into custody, as the ultimate measure to
ensure the presence of the accused and the successful conduct of the croogsalipgs. In

ot her wor ds t hneabsantiac,ussea talma&®t ntohe iban of tri a
247 of the BiH CPC is not put in question.

The forcible bringing in of the accused who was duly summoned pursuant to Article 246(1)
of the BiH CPC refers to the situation whéime accused was duly summoned but fails to
appear at the hearing and does not justify his absHraggrehension was not successful, the
judge or the presiding judge may order that the accused be placed in custodyifiouma&g

days. Evidently the purpose of this provision is that the accused is familiarized with the
criminal proceedings ongoing against hilmowever this provision is not applicable to the
accused who are already in custody and unjustifiably refuse tcamjgpehe scheduled
hearings to which they were timely and duly summoned.

In this case the accused are already in custody. They are available to attend the trial in the
courtroom and every measure has been taken to assist them in exercising theiratiginit

However, the use of force against a person to make him exercise his right, in the opinion of

this Panel, is not contemplated by the CPC nor applicable in the case at hand either for the
respect of the dignity of a person or for the final goalolwlone wishes to achieve by doing

so, exactly for the reason that no one has denied the accused their right to attend the trial. The
Panel deems that the coercive measures or the use of the physical force to make a person
exercise his right to attend thiat, as the Decision of this Court $it a n kase/no. XKR-

05/ 70, of 4 July 2006 A...are not the appr oj
wi || be continued in his absence. 0

Although there are no specific provisions in the CPC which evoebulate the situation
caused by the unjustified refusal of the accused to appear at the scheduled hearing, neither are
there any provisions under the BiH CPC which would prevent the Court from continuing the
proceedings even without the presence ofdbeused in such a situation. The Panel will
therefore consider the situation in terms of the protection of the fundamental rights and the
freedoms of the accused.
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2. The Continuation of the Trial under these Circumstances does not Constitute a
Violation of the Fundamental Rights and Freedoms of the Accused

Article 14(3) of the UN Covenant on Civil and Political Rights sets forth the following:

In the determination of any criminal charge against him, everyone shall be
entitled to the following minimumugarantees, in full equality:

d) To be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal
assistance, of this right; and to have legal assistance assigned, o laimy

case where the interests of justice so require, and without payment by him in
any such case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the
attendance and examirati of witnesses on his behalf under the same
conditions as witnesses against him.

With respect to the absence of the accused from the trial, the United Nations Human Rights
Committee has concluded: in case the Prosecution fails to support the dereaineftoned

violation of this right, for instance by submitting a copy of the main trial transcript, the
Commission has concluded that this right is violated. Consequently, while such trials do not

ipso factoconstitute violations of Article 14 of the Chair, a trialin absentiais compatible

with Article 14 fiwhen the accused has been =
the proceedings against hi mé and the State
were respected. 86,A Maekitvt laly(Ophions adépded bnll5 July

1999), in the document UKEAOR, A/54/40 (vol. II), p. 183, paras. 923.).

Article 6 (3) of the European Convention prescribes:
Everyone charged with a criminal offence has the following minimghtgi

(c) to defend himself in person or through legal assistance of his own choosing
or, if he has not sufficient means to pay for legal assistance, to be given it free
when the interests of justice so require;

(d) to examine or have examined witnessgainst him and to obtain the
attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him;

More specifically, it follows from the mentioned provisions that the accused has the right to
directly and actively articipate in the proceedings ongoing against him, and the state,
through the court must ensure the Accused the opportunity to exercise these rights.

The European Court has held that AAlI't hough
of Article 6 (at. 6-1), the object and purpose of the Article taken as a whole show that a
person 6charged with a criminal of fencebd i s
as with other rights secured by the Convention, this right may be waived, provatetie
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waiver is oO6establ i shed? iThe Earopeau Gorrt bas stateda |l m
specifically that Awhen the accused has wai
such a waiver must, if it is to be effective for Convention purposesstablished in an
unequivocal manner and be attended by minimum safeguards commensurate to its

i mpor f%ance. 0

In addition, Article 6(3)(c) and (d) the proceedings may not be conducted without giving the
accused an opportunity to present his defense, batAtticle does not place a duty on the

accused to exercise that right personally by personal presence in the proc&&difigs.

European Court will look at the fairness of the trial as a whole in order to determine if these
rights have been secur&d. This Court has an obligation to protect the right of the accused

to a defense, whether or not the accused decide to enter the courtroom. The European Court
has held that when there I s a decision by an
importance for the fairness of the criminal justice system that the accused be adequately
deferfded. o

3. Conclusion

In conclusion, if the foregoing is analyzed in the context of conducting the proceedings in the
absence of the accused, it is possible onlyéf proceedings are held while respecting the
basic protective mechanisms required by the jurisprudence of the European Court of Human
Rights:

a. Knowledge of the charges against them in the mother tongue;

b. Timely notification of the hearing;

c. Ability to attend and to follow the proceedings;

d. Representation through a defense counsel;

e. Right to consult the defense counsel,

f. The existence of a clear, voluntary and unequivocal waiver of the right to attend the
trial.

It is undisputable that ¢haccused have been informed of the charges against them given that
the Indictment in the case was confirmed on 19 December 2005, and it was delivered to the
accused, and that at the onset of the proceedings was read out in their presence at the open
sesson of the Court. In addition, thex officiodefense counsel was appointed to the accused,
and subsequently the additione officio defense counsel of their choice, so that each
accused is represented by tewr officio defense counsel of their choice whdhey were

entitled to consult and to date they have exercised that right without obstacles. More
specifically, the principal and basic guarantees have been respected. In the course of the
proceedings the Panel was informed, as it was stated, on 10yJa00d@rthat the accused in

the case had gone on hunger strike and that they refused to appear in the court room. It was
also established that they had been duly and timely informed about the continuation of the
trial, and in spite of that they refused &ave the detention units and to be escorted by the
court police to the trial.

221 Colozza v. ItalfApp. 9024/80), Judgment of 12 February 1985, p. 27 and 28.

222 poitrimol v. France(App. 14032/88)Judgment of 23 November 1993.

2 geeEndin, Baader and Raspe vs. Germadydgment of 8 July 1978, para. 21.

224 Barbera, Messeque and Jabardo vs. Spaimigment of 6 December 1988, para. 68.
25 EyErik NinnHansen vs. Denmayldpplication n0.2897295.
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The Panel therefore considered the two remaining issues:
- Ability of the Accused to attend and follow the proceedings.
- The existence of a clear, voluntary and unequivaeéer of the right to attend the trial.

The reasons given by the accused for refusal to enter the courtroom for their main trial do not
justify delaying the trial in order to accommodate future attendance by the accused. There
are two separate acties involved: the hunger strike is the first and the refusal to enter the
courtroom is the second.

As to the relevance of the hunger strike, on the dates when the hearings were scheduled, the
accused were capable of attending the trial and they were cagtaicitated by their alleged

failure to consume food. The Court had no information as of the day when the hearing was
scheduled that would lead to the conclusion that any accused was physically incapacitated to
a degree that would interfere with his alyilto attend the hearing. More precisely, their
physical and mental abilities were not questionable to attend the scheduled hearings. The fact
that they went on the hunger strike is relevant should the effects of the strike to the mental
and physical hedit of the detainees influence their ability to attend and to follow the
proceedings. However, this would require ongoing medical assessment, and as of the dates
when the accused failed to appear, there had been no negative effects on the health of the
acclsed in this case.

The second activity, refusal to enter the courtroom, is disruptive of these proceedings and has

no necessary connection with the hunger strike at this point. It is a separate independent act

of protest. It does not justify delaying tipeoceedings either as a matter of law or as a
practical matter. As a matter of law it c
summons, motivated by a desire to prolong what is already a lengthy trial, for no legal or
legitimate reason. As a maittof practicality, disruption of the main trial in this Court cannot
accomplish any of the stated goals of the accused because this Court has no control over the
schedule of the Constitutional Court. The s
the Constitutional Court will not be compr o
forward with their trial. To the contrary, the constitutional rights of the accused to a speedy

trial are compromised by the disruption.

The Accused have made aaideand unequivocal waiver of their right to be present at the
main trial. The Panel notes that the accused refused to appear in court also on the following
day, 11 January 2007, although, as announced a day before, they were informed that the
evidence wold not be presented and the Court was prepared instead to hear them regarding
their reasons for the hunger strike and for their absence from the main trial. The Panel
concludes that the accused, by failing to appear to the hearing for the second tiate (abo
which they knew was not the continuation of the main trial but an opportunity for them to
present their positions to the Panel), and failing to notify the Court thereof in person, they
indisputably and clearly expressed their lack of interest in theepdings pending against
them, and thereby indisputably and clearly waived their right to attend the main trial in the
case.

Furthermore, pursuant to the European Convention and the CPC BiH the Court is mandated

to conduct the proceedings against the seduwithout delay. In addition, the Panel, in
respect to the accused, when they are in custody based on the decisions of this Court, and
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when the custody is ordered as the measure to secure their presence in the proceedings, has
the higher level of respommlity in conduct of the proceedings when it comes to the
expeditious conduct of the proceedings because it follows from Article 131(2) of the BiH
CPC: it i's the duty of al | bodies partici
particular urgency. Apart from that, as it follows fr
the right of the accused of the criminal offence to be personally present in person in the
proceedings pending against him is one of the basic rights. It abtigation of the cout to

enable him to exercise that right and to give hinbpportunityto appear before the court

and to be heard. The Panel fulfilled that obligatitime accused have the possibility to freely

waive the right, and reject the opportunity. Having in mthdt the Panel is bound to
continue the trial and to complete it within the reasonable deadline, the actions of the accused
have no legal or practical object other than obstruction in order to delay the proceedings and

to exert improper pressure on the @awhich the Panel will not allow.

Based on the mentioned jurisprudence of the European Court the following questions relevant
to the conduct of the proceedings arise when the proceedings are conducted without the
presence of the accused because of tiemision not to attend the hearings:

a) The right of the accused to attend the proceedings againstithsoh an absolute
right and the accused may waive that right.

b) The waiver of the right has to be clear and unequivocal.

c) The Court is bound to use all nmsaavailable to assure that the accused is able to
follow the proceedings.

d) The Court has to provide the accused with the right to defense in such manner that
the proceedings may not be held in the absence of the defense counsel.

Having in mind these cordgrations, the Court did everything possible to protect the rights of
the accused to a fair trial, given their refusal to appear at the properly scheduled and noticed
hearings. The Court proceeded according to the original trial schedule. The accused
continued to be summoned and it was the continuing expectation of the Court that they would
appear, for those Accused who continued to refuse to enter the Courtroom, the Court put the
following procedure in place in order to assure their continued right fotadh

1. Each accused would be asked by an authorized officer of the police of the state
level detention unit if each was willing to accompany the police to the courtroom.

2. Official notes would be made by the authorized police officer as to the refusal of
any accused to the request to attend the proceedings. These notes were to be filed
with the Court at the start of the main trial each day and available to all counsel.

3. Those accused who were refusing food would be monitored regularly, including
each morimg on which trial was scheduled, by competent medical personnel as to
their general health and their specific ability to participate in the proceedings.

4. The medical practitioner appointed by the Court was to report personally to the
Court at the beginningf the trial day in the presence of the parties and counsel.

Each absent accused was to be provided with an audio/video recording of each days full
proceedings. Attorneys were encouraged to have frequent contact with their clients, including
telephone cotact during breaks in the trial proceedings. After reviewing the trial record and
consulting with counsel, the accused were given permission to request that witnesses be
recalled for additional non repetitive cressamination.
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J. Decision on CrossExamination of Witnesses from the ICTY

On 12 April 2007 the Panel rendered the decision allowing the-es@saination of the
witnesses, whose statements and reports in writing had been admitted as evidence in the
proceedings as follows:

A. Richard Butler: regrding his reports (Sections 6.1 and 6.2 of the Indictment), who
testified in the case on 21 March 2008.

B. Dean Manning: regarding his reports (Sections 6.11, 6.14 and 6.16 of the Indictment)
and his statement (Section 2.2 of the Indictment) who testifigbe case via video
link 12 March 2008°

C. Jean Rene Ruez: regarding his statement (Section 2.1 of the Indictment) who testified
in the case on 2 April 2008 via video lif¥.

D. Robert Aleksander Franken: regarding his statement (Section 2.11 of the Intlictmen
who testified in the case on 18 July 2007 via video 4fik.

Reasonin

During the trial the Prosecutor's Office proposed that series of the documents and statements,
given before the ICTY and taken over from the ICTY, be admitted as evidence. The
admission of the evidence below was proposed pursuant to Article 6(1) and (3), and Articles
3, 5 and 8 of the Law on Transfer:

1. Evidence for the Prosecution of BiH stated in Section 2 of the Indictment:
- Statement given by Jean Rene Ruez to the ICTY aduhbg, 16 May, 19 May, 21 and
22 May 2003 Section 2.1. of the Indictment;
- Statement given by Dean Manning to the ICTY on 5/6 February 2@xLtion 2.2. of
the Indictment;
- Statement given by Franken Robert Aleksander at the ICTY on 26 Septembédr 1995
Section 2.11 of the Indictment.

2. Evidence for the Prosecutor's Office of BiH stated in Section 6 of the Indictment:

- Statement on the military developments in Srebrenica, given on 1 November 2002,
Richard Butlefi Section 6.1 of the Indictment;

- Repot on the command responsibility in the VRS brigades, Richard ButBzction
6.2 of the Indictment; and

- Summary of the forensic evidentiary material (mass graves), summary of the forensic
evidentiary material (execution sites and mass graves); Repoekamination and
taking evidence from the warehouse in Kravica, Septei@iesber 2000, made by
Dean Manning Sections 6.11, 6.14 and 6.16 of the Indictment.

226 0n 7 February 2008, the Panel obtainedficoration of the waiver of the immunity from the UN Secretary
General, and after the obtaining of the confirmation it examined this witness.

227 s under the footnote above, date of confirmation of the waiver of immunity was 7 February 2008.
228 ns under thedotnote above, date of confirmation of the waiver of immunity was 17 July 2007.

Case No. XKR-05/24-2 15€ 29 July 2008



The Prosecutor read the relevant parts of the proposed evidence in order for the Panel to
evalude their admissibility. By the decision in writing of 4 December 2006 (regarding Dean
Manning, Richard Butler and Jean Rene Ruez) the Panel admitted into the evidence the
reports mentioned in the Sections 2.1, 2.2, 6.1, 6.2, 6.11, 6.14 and 6.16 of tdimdndi
pursuant to Article 4, 5 and 8 of the Law on Transfer. The Panel separately, by an oral
decision rendered on 29 March 2007, admitted into evidence the statement of Robert
Aleksander Franken, which is listed in the Section 2.11 of the Indictment.

The Defense filed in writing the motions to cressamine the above mentioned witnesses. In
addition, the oral Motions of the Defense Counsels were heard on 12 April 2007. The
Defense considers that the cresamination is a basic right guaranteed by deti262 and

270 of the BiH CPC, Article 5(3) and Article 6(4) of the Law of Transfer, Article 6(3)(d) of

the European Convention on Protection of Human Rights and Fundamental Freedoms and the
Constitution of Bi H. Wh a t conglitioned in any way.hThes r i g
Defense Counsel for Milovan Matil further
severity of the criminal offence with which his client is charged, the interests of justice favor

the crossexamination.

The Defense Counsels fr Velibor Maksi movi l and Dragi ¢
mentioned persons were engaged in the proceedings before the ICTY for several years and in
this regard they spent a lot of time in Bosnia and Herzegovina. Having that in mind it is
unclear why theynay not appear before the Court of BiH now. Furthermore, they presented

the argument that in terms of the fact that the work taken over by the Court of BIH is the

work started before the ICTY, those persons have both the moral and professional obligation

to appear before this Court. In case that the Prosecution fails to ensure their presence, the
Defense Counsel for Velibor Maksimovil reque
the evidence pursuant to Articles 5(1) and 6(1) of the Law on Eansf

Responding to the order of the Court that the submission should indicate parts of statements
related to which the crossxamination is requested, many defense counsel refused to do so,
stating that it would be premature disclosure of their strategsth&more, the Defense
Counsel for Milovan Mat i [-examinaianetbuld nbtalépend he r
on such statement, because in practice the relevant questions are raised bagddtbon

principle. On the contrary, the Defense CounselMor| adi n Stevanovil sta
on Transfer defines the right to the cressmination as a discretionary right and therefore he

made detailed submission regarding his request for-ebaa®ination.

The prosecution filed an objection to the subipiss of the Defense whereby cross
examination is requested of all the mentioned witnesses. The prosecutor's argument regarding
Dean Manning is that his entire report simply connected other evidence collected by other
bodies, therefore there is no needHm crossexamination. Furthermore, the Defense did not
point to any specific evidence by which the credibility of Robert Aleksander Franken would
be put in question.

The Panel heard the submissions of all parties and decided as stated in the opetdtive pa
the following reasons:
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Context

The Defense requests the cresamination of the reports submitted to the ICTY which were
admitted in these proceedings pursuant to Article 4 and 8 of the law on Transfer, and the
statement given before the ICTYrmaitted pursuant to Article 5 (1) of the Law on Transfer.

The right to crosg@xamine witnesses against the defense before the Court of BiH is secured
by Article 6(1) and 6.3(d) of the European Convention as well as Article 262(1) of the CPC
of BiH. However as far as evidence collected and used by the ICTY is concerned, the CPC is
subject to the LOTC. The LOTC was designedeasspecialisto avert the risk that the CPC

might make ICTY evidence unusable. &x specialis regarding these pieces of evidence

the Law on Transfer departs, that is, supersedes the CPC in the cases when it is not in line
with it.

Compatibility of the Law on Transfer with the European Convention on Human
Rights, Article 6

Although the LOTC, Article 4 and 5(1), provides for thdmission of ICTY evidence
without the need to call the witnesses live, it does not preclude calling these witnesses by the
defense for the purpose of crassamination.

Article 5(3) of the Law on Transfer provides the following:

Nothing in this provissn s hal | prejudice the defendan
attendance of witnesses as referred to in Paragraph 1 of this Article for the

purpose of crosexamination. The decision on the request shall be made by

the court.

Accordingly, the Court has the distion to grant or to reject such requests.

The Law on Transfer further limits the use of evidence which was not subject te cross
examination, under the general principle set out in Article 3(2):

The courts shall not base a conviction of a person soldly a decisive extent
on the prior statements of witnesses who did not give oral evidence at trial.

Consequently the question arises as to whether the LoTC, which leaves to the discretion of
the Court the decision on providing cressamination of ICTYwitnesses, violates the right

to a fair trial under Article 6 of the European Convention. The Court concludes that it is not
the case, given the fact that the right to the esxssnination provided for under Article
6(3)(d) is not an absolute or uncomaiital right. Although the right of Defense is regularly
ensured through crogxaminatiorf?® the reading out of the statements is not necessarily
incompatible with Article 6 in cases when there was no opportunity for the-cross
examinatiort>° If evidence vas not subject to crogxamination, the Court may not base the
verdict in its entirety or to a decisive extent on such evidence. The European Court has held:

Aln itself, the reading out of statements i |
wit h Article 6 Apfart.B3-d of the Gnvéndon, bit the use made of them

29 yc§ y(2003) 36 &£CHR 46, para. 39.
#0Dgorson v. Netherland$1996) 22 EHRR 330, paras.-89.
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as evidence must nevertheless comply with the rights of the defense, which it is the object
and purpose of Ar tF cComseqeently, avidée.not Supjecttmcrogsr ot e c
examination may be used by the court as corroboration of other evidence for which the
Accusedoq6s -exanirethave been secuses, provided that the use in that way would
notlead to the situation that the court proceedingtd entirety, is unfair. The considerations

in this regard include the existing procedures as the compensation for any difficulty which the
defense may have because of the usage of the statement which was not subject to the
examination, the quality of @ence and the degree of caution in relying on it.

Therefore, the LOTC is consistent with the ECHR jurisprudence in that the effect of refusing
crossexamination is that the use made of the evidence admitted under Article 5(1) and other
provisions of theeOTC is severely limited. However it is left to the discretion of the court to
require cros®examination or not, after considering the fairness of the proceeding in its
entirety?*?

Application of Discretion

In the application of its discretion, this @® can justifiably refuse the submissions of the

Defense for the crossxamination if there was no substantial disagreement with the evidence,
orwhenthecrose x ami nati on of the witness would #dApr
to clarify the matten Article 239(2) of the BiH CPC. I
admitted pursuant to the Law on Transfer would not be used as the only and decisive basis

for the verdict.

The Court notes that, foll owi rfdDetember20@ur t 6s
the Defense Counsels for Mi |l adin Stevanovil
submissions indicated particular parts in the material, which is accepted pursuant to the Law

on Transfer, and which they consider to require eesasnination.

The Panel, in exercising its discretion regarding the need to call these witnesses, considered
these disclosures by the defense and concluded that they supported the need to call these
witnesses to allow for further inquiry and challenge bydéfense. The Panel weighed this

need against the time and expense of such a requirement and the possible delay in the
proceedings and concluded that these defense attorneys presented compelling reasons for the
need to crosexamine these witnesses whethreperson or through video link. Lawyers for

all other accused also requested cmsamination, but failed to present any reasoning on
which the Court could exercise its discretion. However, given the decision to call these
witnesses, the Panel will prit crossexamination by all accused and their lawyers, who will
thereby benefit from their col |l-examnaterstdé di | i
only those accused who supported their motions would not serve the ends of justice.

Bl yUnterpertinger para. 33Saidj paras. 4314;L u cp&ra 40.
#2geealsol u ¢cp@ra. 40Saidi v. France(1994) 17 ECHR 251, para. 43.
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K.PriorTest i mony and Statements of Accused St

On 27 March 2007 the Panel rendered the Decision REFUSING to admit and use as evidence
the following:

- The statement of the Accused Milog Stupa
investigationby the ICTY, and the testimony of the Accused Stupar of 28 and 29
April 2004, as a witness during the trial before the ICTY in the Bassecution v.
Vidoje Blagojevil

- The statement of Mi |l enko Trifunovil of 2
invedigation by the ICTY.

For the following reasons:

By the Motion of the Prosecutor's Office of BiH of 5 May 2006 it was proposed that the
statements of the Accused Milog Stupar and
admitted and used as evidenthe Prosecution proposed this evidence pursuant to Articles 5

and 7 of the Law on Transfer. The defense for the accused objects this motion and proposes
that the Motion be refused.

Having considered the motion, as well as the arguments presented tsidasththe Panel
decided as stated in the operative part for the following reasons:

Article 5(1) of the Law on Transfer stipulates:

Transcripts of testimony of witnesses given before the ICTY and records of
depositions of withesses made before the ICi ddcordance with Rule 71 of
the ICTY ROPE, shall be admissible before the courts provided that that
testimony or deposition is relevant to a fact in issue.

Article 7 of the Law on Transfer stipulates:

A transcript of the testimonies given during the dstigation in terms of
Article 273, paragraph 2 of the BiH CPC and the relevant provisions of the
criminal procedure codes of the Republika Srpska, the Federation of BiH and
the Brcko District can be read out. In addition, the relevant investigator of the
ICTY may also be examined with regard to the circumstances of the
conducted investigative activities and information obtained during those
activities.

The Court notes that the Motion of the Prosecution indicates that the statement of the
Accused Stupard@2 6 June and the statement of the Acc
were given by these persons as suspects during the investigation before the ICTY, and that

the statement of the Accused Stupar of 28 and 29 April 2004 was given during the trial before

the ICTYinPr osecutor v.. Vidoje Blagojevili

First, concerning the statements of t he Acc

investigators in the capacity of suspects, the Panel notes that admission as evidence in this
case of statements given the investigative phase conducted by the ICTY is covered by
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Article 7 of the LOTC. Article 7 permits the use of investigative statements as evidence by
reading them out at the main trial pursuant to Article 273(2) of the CPC of BiH. Article 273
constitues an exception to the direct presentation of evidence at the main trial.

Article 273(2) reads as follows:

Notwithstanding Paragraph 1 of this Article, records on testimony given
during the investigative phase, and if judge or the Panel of judges isesjec
may be read or used as evidence at the main trial only if the persons who gave
the statements are dead, affected by mental illness, cannot be found or their
presence in Court is impossible or very difficult due to important reasons.

Article 273 of he CPC of BiH, as applied through Article 7 of the LOTC refers to the use of
statements given in the investigative phase of the case in which introduction is sought. It is
not the case here, because the investigative statements were not taken adipactiwiral

case. Article 7 of the LOTC provides for an exception then, permitting the application of
Article 273(2) to the admission of statements given in the investigative phase conducted in
an ICTY criminal case. However, if the reference to ArtRI&(2) is to mean anything, then

the Court must apply its remaining terms to the proposed statements.

Article 273(2) allows statements of persons whose direct testimony at the trial is impossible
to obtain for the specific reasons set out in the Artielbe read out. This provision does not

refer to persons who gave their statements in a previous investigation, and who subsequently
appear as accused persons in their own case. If one of the listed obstacles is present (the
person is dead, affected by maniiiness, cannot be found or their presence in Court is
impossible or very difficult) the investigatory statements of the persons to whom the
obstacles refer can be read out. Since none of these obstacles can apply to the accused in his
own case, becauske presence of the accused is a prerequisite to his prosecution, and death,
insanity or absence would preclude going forward with the main trial, the investigative
statement referred to in Article 7 can never be the ICTY investigative statement of the
accused.

Therefore, the Panel concludes that the Mot.i
because Article7 of the LOTC foresees reading the statements of persons who in the
particular case do not have the status of the accused person, buthettatus of witnesses

who, for the specific reasons set out in the provisawe,notpresent in the courtroom. This

reading of Article 273(2) is confirmed when read together with Article 273(1) which refers to
previous statements given by persons walepresent in the court room. The accused Stupar

and Trifunovil gave the proposed statements
now stand accused in the proceedings before the Court of BiH, where they are present and for
whom there are none of tirapediments listed in Article 273(2) of the CPC BiH.

Furthermore, the sworn testimony the accused Stupar gave in the main trial in the ICTY case

of Prosecutor vV . nMist disojbe exdublea.g Bhe aceusdd Stupar gave his
statements before thETY in the capacity of a witness, and in accordance with that status he

was compelled to answer questions and disclose everything he knew about the events on
which he was questioned. Rule 90 of the ICTY RoPE stipulates that the Chamber may
compel the witess to answer any question, even if it tends to incriminate the witness. The
protection given to the witness who then be
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testimony compelled in this way shall not be used as evidence in a subsequent prosecuti
against the witness for any offence other th

Regardless of whether the Accused Stupar resisted responding to questions before the ICTY,
given his obligation as a witness under oath before that Court, the usage of his incriminating
statement against him in this case would compromise his rights against the self incrimination
protected by the ECHR, Article 6(1) and Article 6(2)His testimony under those
circumstances cannot be concluded by this Panel to constitute a knowing andryolunt
waiver of those rights.Therefore the use of these statements against Stupar is not allowed in
this case where he has the status of the accused.

The testimony of the Accused Stupar given as a witness under oath before the ICTY satisfies the
formal qualifications under Article 5(1) of the Law on Transfer. However, use of that statement
against him in these proceedings would violate the right to a fair trial provided for by the CPC
and the European Convention.
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L . Use of t he Accentsedébés Pretri al S |

On 18 April 2007 the following Decision was rendered:

. To partially grant the Moti on -RZ10/5lfes Pr os e
May 2006. The following records of statements of the accused are accepted as evidence, and
allowed to beead into the record at the main trial

a) Pet ar Mt heowitiat ement given to the Prosec
2005;

by Mi |l adin $té@eamsadwaitiements given to the Pro
June and 1 July 2005;

c) Brano Dtgheni §t at ement gi ven tBiH oh B2eJunPr os ec
2005.

Il. To grant the proposal of evidence from the Indictment exhibit number:

a) Exhibit No. 40 in the Indictment Record of crime scene investigation and
reconstruction with Petar Mitrovil of 4 C
b) Exhibit No. 122 in the ldictmenti Kravica Crime Scene Sketch.

lll. To refuse the Motion of the Prosecution proposing the admission of the following
statements of the accused:

a) Mi |l og 1TStheepasrt atement taken in the Public
15 August 2003; ]
b) Pet ar Mthdstatermentltaken in the PSC Bijeljina of 20 June 2005.

On 5 May 2006, the Prosecution moved that all records of interviews and questioning of the
following accused be read into the record at the main trial and admitted into theilegurt f
that is:

@Mi |l og 1Sttlaperment of the accused Milog Stu
the capacity of a suspect in the course of the ICTY investigation, and statement of 15
August 2003 given in the PSC Bijeljina in the capacity of a witnessstatelment of
22 and 23 June 2005 given at the Prosecut

(b)Mi | enk o T stateimanhad 20iOttober 2002 given in the capacity of a suspect
in the course of the ICTY investigation and statement of 22 May 2005 given at the
Prosecutorods Office of Bi H;

(c)Pet ar Mstatementvaf 20 June 2005 given in the PSj€ljBia in the capacity
of a witness and statement of 21 June 200

(dBr ano iB¢giartieiment of 22 June 2005 given at

eMi | adi n S tsetenzento of 24 June 2005 and 1 July 2008ngat the
Prosecutorés Office of Bi H;

() Mi | ov ani sMermentiof 21 August 2003 given in the PSC Bijeljina and
statement of 19 June 2005 given at the Pr
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Under the Indictment, as Exhibits No. 39, 40 and 122, the Prosecutmmpralgosed the
presenting and admission of the following evidence:

(a) Exhibit No. 39- Recor d of crime scene reconstruct
September 2005 with the video record;

(b) Exhibit No. 40- Record of crime scene reconstruction with Petar Mitrbv o f 4
October 2005; and

(c) Exhibit No. 122 Kravica Crime Scene Sketch.

The Prosecution filed its Motion pursuant to Article 273, in conjunction with Article 78 of the
Criminal Procedure Code of BiH (ACPC Bi Ho) ,
statements regarding their own participation and that of treccosed, on the relevant day at

the relevant site, in commission of the criminal offence as charged with under the Indictment.
Further, the Prosecution alleged that the requirements of &r&bf the CPC BiH were met

at the taking of the proposed statements of the accused in the Police Station and the
Prosecutordés Office of Bi H, adding that the
understanding of the right to remain silent, adlas that attorneys were appointed for all the
accused while gi ving statement s at t he Pr c
admissible as evidence even if and when the suspect gives a statement incriminating himself
and others. According to the Rexution, the Record was true and accurate, signed by the

suspectand their defense counsel s. The Prosecu
witnesses Sabina Sarajlija and Boge Bagari/l
the Accused Mitrovili and Stevanovil, where
examination at t he Pr os-+henstspectd mclufirgfthe suspeco f B
Matil, had sufficient time to consult with 1

would give such a statement. Moreover, all records were signed bythmtsuspects and
their attorneys, while the suspects clearly waived their right to silence with full knowledge of
their rights.

The Defense for all the accused objected that these pieces of evidence be accepted and
presented, primarily noting that thecased exercised the right to silence at the main trial,

and that the use of their statements taken at the investigative stage constitutes a violation of
the CPC BiH and Article 6 of the European Cq
not foreseen #it these statements be read at the main trial. Provisions of the CPC BiH do not
include instruction to the examined suspect in terms of the possibility to use his statement
against him in subsequent stages.

The Defense for Mitremtbsemphtemersstivat e hiu
and cannot be used by the Court as a basis for a verdict, as provisions of Article 78 CPC BiH
were not complied with, and given that the suspect was not informed of the grounds for
suspicion, he did not retain atianey of his choice nor sign the waiver of the right to remain

silent prior to giving the statement. He was not informed of the grounds for his arrest, either

at the actual arrest or upon arrival. His rights, including the right to have an attorney
apinted at no cost, were not communicated to him. The police made the record stating on

its face that he was examined in the capacity of witness. The examination itself was done in

the manner where the inspector dictated to the rdcaede p e r . shoid hatto talk ds  w a
they knew everything. The rights under Article 219 of the CPC BiH were not respected, and

he was not advised on his rights within the meaning of Article 84 of the CPC BiH. The one
thing he was informed of on those premises was i@ to an attorney, who was to be
brought only | ater on while at the Prosecuto
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defense attorneysod | ist. The accused was n
suspicion. The examination at the Pmset or 6 s Of fi ce was not aud
Likewise, the Defense argues that it is not evident from the Record of crime scene
investigation whether the warnings and instructions under Articles 78, 81 and 87 of the CPC

BiH were given as if the persos a witness or suspect. In reference to the statement of the
accused Mitrovil gi ven at the Prosecutords
objected that this statement is the repetition of the one given before police authorities on the

day beforeand that in accordance with Article 10(3) of the CPC BiH, the Court may not base

its decision on evidence derived from the unlawfully obtained evidence, that is, on the
statement given to the police, as it is this very statement that was obtained dontudicie

10(2) of the CPC BiH, given that the accused
time of the taking of the statement in the police (thesol | ed Afruit of t he
principle).

Within the adversarial system of proceagirwhich mandates equality of arms, the Defense
Counsel for Brano Dginil asserts that his ¢
admit the statement, the Panel would favor the Prosecution, thus violating the principle of
fairness. Furthermord, he unaut hori zed addition of the n

was made in handwriting on the statement of
Dginil objects to the admission of the Mitro
The Defensat t or ney for the accused Stevanovil e

prescribe a warning that a statement can be used against the person who is giving one, and
that the statement of the accused can be used only during the investigation, while the use o
the prior statement of the suspect is not allowed at the main trial, for in accordance with
Article 6 of the CPC BiH, the accused has the right, but not the duty, to state his position on
all incriminating facts. Accordingly, he has the right to decidesthher he would make a
statement at the main trial, in which case such statement can be used at the main trial
exclusively together with his explanation in accordance with Article 273(1) of the CPC BiH.
Furthermore, in terms of the legal grounds to usestagements, prior statements of the
suspects are inadmissible based on Article 273(1) of the CPC BiH. It would be possible only
as an exception to the direct presentation of evidence but only after the person had testified at
the main trial, while the rigt to present or not to present defense is a fundamental right of the
accused. Article 273(2) of the CPC BiH sets forth the exceptional circumstances as to when a
statement can be read out at the main trial. The provision refers solely to the statements of
witnesses and other parties to the proceedings, but not to the accused.

During the trial, the Panel gave an opportunity to the accused whose statements were being
proposed as evidence to explain the circumstances of the taking of their respective
statemaet s. The Accused Mitrovil, Dginil, Stevan
explain their statements and maintained that their statements could not be used at all, and
exercised their right to remain silent.

Having reviewed the Motion of the Recution and the position of the accused, the Panel
decided as stated in the operative part on the grounds as follows:

First, the Panel finds that the Prosecution withdrew the initial Motion to admit into evidence

the statements of artoh22 and @3 Jure €@05, Bhd lofotlie acsusedp
Mil enko Trifunovil, dated 22 May 2005, given
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Second, the Panel reaffirms its Decision dated 27 March 2007 wherein it decided to refuse
the Motion of t héBiHpropcsiegcthe tadmission of e statements of
Mil og Stupar and Milenko Trifunovil given du

Furthermore, the issue of admission and use of the statements of the accused which
incriminate them and other -@ccuseds a complex legal issue not specifically regulated by

the national criminal legislation. The issue entails a whole range of other legal issues
pertaining to the fundamental rights of the accused in the criminal proceedings. At this stage
of the proceedigs, the Panel only analyzed the legality of the obtained statements in terms of
formality and modality of their use, and did not go into the review of the weight of evidence
as will be done in later stages.

In order to analyze the statements as to fopeadjuisites and admissibility the Panel looked

at the provisions of the CPC BiH, as well as the provisions of Article 2(2) of the Constitution

of Bi H, particularly the European Conventio
incorporated directly into theational legislation and it pronounces the basic rights of the
individual. The CPC provides protections of these rights consistent with the ECHR, whilst

the CPC BiH can provide greater protection of these rights, but cannot provide less
protection, and # Court must insure that these rights are preserved.

In deliberating on the issue, the Panel was mindful of the jurisprudence of the European
Court of Human Rights (Athe European Court o)
the accused in theiaminal proceedings are embedded under Article 6 of the ECHR which in
its relevant part prescribes:
Article 6
Right to a fair trial:
1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

3. Everyone charged with a criminal offee has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusation against him;

(b) to have adequate time and the facilities for the preparation of his defense;

(c) to defend himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require;

(d) to examine or have examined witnesses aghinstand to obtain the attendance and

examination of witnesses on his behalf under the same conditions as withnesses against
him;
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(e) to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.

Though not spdfically stated in Article 6 itself, the European Court has concluded that the
right to remain silent is also protected by Articlé*6.The Court infers this right from the

right to a fair trial read together with the right of the criminal accused tprésmption of
innocence and the right not to incriminate oneself. That right, as defined by the European
Court, requires that national courts refrain from basing findings of criminal liability on
incriminating statements made by the accused, when theteengnts have been improperly
compelled by state authoritildéaney and McGuinness v. Irelagri@001) 33 E.H.R.R. 12, at

40; Allan v UK, (2003) 36 E.H.R.R. 12, at 44).

The European Court will not interfere with evidentiary rules applied by natianatsc
generally, unless the application of the rule renders the entire proceeding unfair:

The Court reiterates that the admissibility of evidence is primarily a matter for
regulation by national law and as a general rule it is for the national courts to
assess the evidence before them. The Court's task under the Convention is not
to give a ruling as to whether statements of withesses were properly admitted
as evidence, but rather to ascertain whether the proceedings as a whole,
including the way in which vadence was taken, were fail.uca v Italy

(2003) 36 E.H.R.R. 46, at 38).

The European Court has had occasion to decide on the sufficiency of the judicial scrutiny
necessary to assure the fair use of prior statements of the accused. In theBcaseaafv.

UK, (2002) 34 EHRR 18, the European Court approved the use of suspect statements against
the accused who made them, for a determination of guilt, when the trial court:

(1) Heard testimony from the police officers and others present when the
statements ere taken;
(2) Heard testimony from a neugsychologist regarding the competence
of an accusedob6s whose mental state had
3) Reviewed the statements themselves and the circumstances in which
they were made;
(4) Heard arguments from the lawyers of #hiccused;
(5) Gave the accused the opportunity to be heard in order to explain the
circumstances in which the statements were obtained.

The European Court concluded that because the court undertook the above described review
of the facts, the use of the pristatements made by the accused when they were suspects,
was permitted against the accused at trial, regardless of whether or not the accused appeared
as witnesses in the main trial.

In this case, the Court followed the procedure approved by the EurGpeaninBrennan.

1. On 10 and 11 May 2006, t he Panel hear d
and Siniga Radil/l who were present at t he s
3The right to remain silent is contained in the seco
shall not be bound to present his defense or to answer questions pose@to him. hi s ri ght is to b

from the broader right to defend oneself by presenting no def@esealsdrticle 78(2)(a) CPC BiH.

Case No. XKR-05/242 167 29 July 2008



guestioned as a witness. On 11 May and 27 July 2006, the lgrdl from Sabina Sarajlija

who was present when the ProsecutorOndestio
May and 22 September 2006, the Court heard
BiH Boge Bagaril, who wasoralsso ngree svye retw atf
witnesses testified as to the manner and circumstances of the questioning the condition of the
accused during questioning, and other relevant information that will be discussed in greater
det ai | i n t h étheRadmssibility sf tha indavidualstatements below.

2. The ment al state of accused Stupar, Dgi n
the Panel concludes that there is no issue that would suggest that they were not competent at
the time ofquestioning to understand their rights if properly informed of them or to waive
their rights at the time they were question
issue and the Panel heard from a neuropsychiatrist who testified with regard @¢o thos
circumstances on 22 September 2006 in the main trial.

3. The Court admitted each of the offered statements for the limited purpose of reviewing
them in connection with this decision as to their admissibility for use by the Panel in
determining the verdt. The Panel concluded that it was impossible to evaluate whether the
rights secured by the CPC BiH and the ECHR were respected, and the procedure required by
the CPC BiH enforced without seeing each statement in its entirety. This procedure proved to
be justified because issues such as the point at which the accused changed from witness to
suspect, the extent and manner in which the accused verified that they understood their rights
and the actual waiver of those rights were inextricably intertwineti wié statements
themselves. Failure to review each statement in its entirety would have deprived the Panel of
the information necessary to make a decision and would have been inconsistent with the
process approved by the European CouBrgnnan.

4. The Court heard arguments of the Defense Counsel throughout the presentation of
evidence relevant to the statements, particularly on 11 May and 27 July 2006 (during
testi mony of Sabina Sarajlija) and on 11 Ma
Defense was able to creegamine all the witnesses mentioned in 1. above. In addition, the

Panel announced on 29 March 2007, that additional arguments on the admissibility of the
statements would be heard on 5 April 2007, on which date all counsel wereegrovi
unlimited time to make their arguments not only as to statements made by the accused whom
they represented, but as to their views on the admissibility of all statements made by all
accused. These arguments were considered by the Panel in connedtidhewdtecisions

herein.

5. The Court gave each accused the opportunity to comment on the testimony of the
witnesses relevant to the statements as well as on the circumstances of the taking of the
statements themsel ves. A ctoisuiopportlnitiont2? July anl t o o k
2 2 September 2006 by personally examining
Bagaril. These comments were considered by
herein. In addition, the Panel announced on 29 Marcli #@ the additional opportunity to

be heard on the statements would be provided to all accused on 5 April 2007. On that date,

all accused waived the opportunity for further comment and proceeded on their right to
remain silent. The Panel respectedrtldeicision and such decision was not in any way used

against the accused in connection with this or any other decision of the Panel.
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The CPC BiH provisions relevant to the rights of the suspect who is questioned are designed
to ensure that the ECHR Art&lb rights are protected, in particular the right to silence, the
right to a defense counsel and the right to understand the nature of the accusation against him
and the right to an interpreter. Like the ECHR, the CPC BiH provides that the right to silence
may be waived, but only if that waiver is made knowingly and voluntarily. The CPC BiH
protects this right further by requiring evidence of the waiver prior to questioning, and in the
case of crimes for which a penalty of long term imprisonment can besedpthe mandatory
provision of a defense counsel to the suspect. The CPC BiH likewise makes clear that the

choice to speak or remain silent cannot be
narcotics, or other means that might affect the freedodecisionmaking and expression of
will while giving a statement or confession,

forbidden to extort a confession or any ot h
10(2)). If a statement of a suspeéxtaken contrary to the provisions of Article 77 or 78 of

the CPC Bi H, Afithe decision of the Court may
(CPC BIiH 77(3) and 78(6)). If any evidence, including a statement of the suspect, is taken in

violationof i nternati onal human rights or as an e
may not base its decision on [that] evidenc
Court is |Iikewise precluded from baseag itaem

evidence taken in violation of international human rights or through an essential violation of
the Code.

Therefore the Panel must decide:
1. Whether each statement was obtained legally.

2. Whether legally obtained statements can be used asneeicdhgainst the accused if the
accused who made the statement exercises his right to remain silent at the trial.

1. Was each Statement Legally Obtained

1. 1. Statements of Accused Stupar and Mitro
Legally Obtained

As for the statements of the accused Milog
Mitrovil of 20 June 2005, stdtemen giverdtthoRS€er v e |
Bijeljina. I n regard to circumstances of th
Prosecution examined the police officials

evidence at the main trial on 10 and 11 May 2006. Bo wi t nesses stated tF
was interviewed in the capacity of witness, as is evident from the Record of obtaining the
statement from the person of 20 June 2005. l
at the interview is also evidefrom the Record of examination of witness, dated 15 August

2003.

It is evident from the analysis of respective statements of the two accused that they were
guestioned by the police and made their statements in the capacity of withesses (CPC BiH
Article 86) and not as suspects (CPC BiH Article 78). The police are authorized under the
CPC BiH to take statements from both withesses and suspects, but they are also obligated to
act in accordance with the correct provision of the CPC BiH in order for the rettrdse
statements fAto be used as evidence in the cr
this sense, both accused were instructed on their rights and obligations as witnesses: that is,
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that they must tell the truth on everything known to thienrelation to the events in
Srebrenica in 1995, Mitrovil was specificall
of the Farmerdos Cooperative in Kravica in Ju
two were subsequently arrested aspsots against whom the criminal proceedings were
instituted.

The Record of obtaining the statement from
Bijeljina at the police station violates, in particular, Article 45 and 78 of the CPC BiH at the

point at whch it became clear that he was providing them with evidence that he committed a
crime for which long term imprisonment was the penalty. At that point he became a suspect

for commission of the gravest form of serious crime. The authorized officials wereeceq

to stop the questioning at this point and inform him of his rights under Article 78 and provide

him with a lawyer under Article 45(1). The statement is inadmissible under Article 78(6) as it

was taken fAcontrary to t heethe police Vailed tocstopstile o f A
guestioning and proceed according to the mentioned provisions of the CPC BiH. There is no

evidence however t hat any force, t hreats 0
connection with this statement, and thereforeghemo violation of CPC BiH Article 77, or
10(1). This is confirmed by Mitrovil subseqt
Of fice on the following day, where it 1s rec
in the police in Bijeljira until now the actions were correct, | was not mistreated and | have

no objections on behavior of official person
nobody influenced me or forced me to admit e
The Prosecution argus t hat the police would not nece

incriminating himself in connection with a crime for which appointment of a defense lawyer
was mandated under Article 45(1) of the CPC BiH.

This argument is not persuasive. The police kneat they were investigating the alleged

killing of 1000 civilians in the Kravica warehouse, an event that was allegedly part of the
military operation in Srebrenica in July 1995, which had already been determined by the
ICTY to be genocide. Even if the podi were not aware of the crime that might be actually
charged by the Prosecutor, they did know that they were investigating a crime for which the
most serious penalty could be imposed. The Prosecution further argues that the Record of the
statement is velbt i m and t hat according to that Rec
guestions and then volunteered the incriminating information. On scrutinizing the actual
Record, as the Panel is required to do umtennan the Panel does not find this credible in

light of the time when the questioning commenced (20:05) and the time when it concluded
(22:30), and given the | ength of the stateme

I n the case of Milog Stupar, It was <cl ear for
the police withevidence that he committed a crime for which lb@gn imprisonment was

the penalty, given that he had already given an interview to ICTY investigators in the
capacity of a suspect (26 June 2002). Even if the Bijeljina police were unaware of this fact, it

is evident from their questioning that they had in their possession a statement made by the
accused Obrenovil which placed Milog Stupar
and that this statement c¢an bedoinfomchmofhisnat i ngd
rights as a suspect under Article 78 of the CPC BiH and provide him with a lawyer under
Article 45(1) of the CPC BiH at the beginning of his interview, the police violated these
provisions of the CPC BiH.
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The defense counsel for @fle accused were resolute in their objections to the admission of
these statements, alleging that the statements were unlawfully obtained and that provisions on
instructing the person on his rights were not followed.

Article 219(3) of the CPC BiH explidyt prescribes that in gathering information from
persons, the authorized official shall also act in accordance with Article 78 of the CPC BiH.
Thereby, it is clearly noted as to which procedural requirements should have been met, from
the point when the esniner had clear understanding that the person being interviewed is
giving a statement by which he incriminates himself. In the specific case, the police officials
did not instruct the persons examined on their rights under Article 78 of the CPC BiH nor
was the questioning stopped to clarify the issue, as authorized officials are obliged to in these
specific circumstances.

The right to defense is a fundamental right of the accused guaranteed by Article 7 of the CPC
BiH, and Article 6(3)(c) of the ECHR. Inases | i ke Stupar -trmd Mitr
imprisonment could be imposed, the CPC BiH goes further to protect the rights of the suspect

in Article 45(1) of the CPC BiH prescribing the mandatory defense for the suspect at the first
examination if he issuspected of a criminal offense for which a penalty of f@nm
imprisonment may be pronounced. The examination before a law enforcement agency was

the very first examination before national authorities in both cases, for both suspects.

The right to theappointment of defense counsel early in the investigation was discussed by
the European Court in casdshn Murray v. the United Kingdoi((1996) 22 E.H.R.R. 29)

and Imbrioscia v. Switzerlang(1994) 17 E.H.R.R. 441), where it was noted how the later
proceedings are subsequently affected by the failure to appoint an attorney in early stages of
the procedure.

Notably, it was concluded idohn Murray v. the United Kingdgn1996) 22 E.H.R.R. 29,

para. 62, that Article 6 of the ECHRapp!l i es e v eof the preliminrg st ag
i nvestigation into an of fmbriosciav. Bwitzetamd@994 ol i c e
17 EH.R.R. 44]lpara. 36t h a't Article 6, and paragraph 3
before a case is sent for trial if and so farhesfairness of the trial is likely to be seriously
prejudiced by an initial failure to comply w

National laws may attach consequences to the attitude of an accused at the

initial stages of police interrogatiomhich are decisive for the prospects of the

defense in any subsequent criminal proceedings. In such circumstances

Article 6 will normally require that the accused be allowed to benefit from the

assistance of a lawyer already at the initial stages ofeolid nt er r ogati on.
(John Murray para. 63).

In conclusion, the rights and obligations of suspects questioned by authorized officials are
different from the rights and obligations of witnesses. The rights of suspects during
guestioning, ruepl aerv aanrtd tPoe tMirl oMji tStovi | are g
ECHR, and Articles 6, 7, 45, 77, 78, and 79 of the CPC BiH. These rights were violated by
the police when they failed to stop the questioning at the point at which it became clear that
Stuparand Mt rovi i were not witnesses but in fact
imprisonment could be imposed. At that point the police were required to treat them as
suspects and inform them of their rights under CPC BiH Article 78 and provide them with a
defense counsel according to Article 45(1) of the CPC BiH. Failure to do so represents
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violations of the rights secured by Article 6 of the ECHR and of the CPC BiH Articles 219,
78, and 10, all of which require that the Panel does not accept the statanterdgfain from
basing any decisions on them.

1.2 The Statements of Mitrovil, Stevanovil,
of BiH Were Legally Obtained

The three accused were questioned separatel:’
Office as suspects for commission of the offeatgenocide. The legality of the statements

taken as a result of that questioning depends on whether the Article 6 rights of the accused

and the processes set out in the CPC BiH to protect those rights, were all respected. The
relevant CPC BiH provisionsere Articles 6, 7, 8, 10, 45.1, 77, 78 and 79.

1.2.1. Arguments Relevant to the Statements of all Three Suspects

There is no allegation by any of the accused that their rights protected under Article 77 and
Article 10(1) of the CPC BiH were violated, cithe Panel has no reason to believe that the
statements were extorted or taken in any manner that disrespected their personal integrity.
The accused were advised of the right to use their own language and none has alleged that
their rights under Article &iave been violated. As to rights to counsel secured by Articles 7

and 45 of the CPC of BiH, all accused were provided with defense counsel prior to the
beginning of questioning and each had the opportunity to meet with counsel before the
guestioning bega. Only Mitrovil asserts that t her e
Article 45 of the CPC of BiH, and those objections will be taken up when the facts of his
particular statement are analyzed below.

a. Article 79 of the CPC BiH: Audio/Video Recording

All three alleged that Article 79 of the CPC BiH was violated because none of the statements
were recorded either by audio tape or through audio video processes. Article 79, which
prescribes that a record be tfakretmhdémnstatee y
a rul e, a questioning of a suspect shall be
None of these statements was recorded either in audio or video format. According to the
witnesses who testified at the main trial, theore for all three was taken by a record keeper

who typed the questions and the answers verbatim into a computer. The record as it was
being typed could be seen simultaneously by the accused and his defense counsel, on
computer monitors provided to thens waell as by others present for the interrogation. The

record was printed and provided to each accused and his attorney for review and correction or
objection, at the conclusion of the interrogation of each. Each accused signed his own record

on every pagein addition to his attorney signing the final page of the record. Also at this

ti me when the computer record was printed f
of understanding and waiver of ri gd¢ededthe on a
record of the actual questioning. The testin
review of the actual records themselves.

The Defense contends that failure to create an audio/video record violated Article 79 of the

CPC BiH. The Prsecution asserts that they did not have the technical resources to create
such a record at the time the interrogations were conducted.
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The Panel concludes that the law provides that audio/video recordings of statements is to be
done as a rule, and accorg to Article 155 of the CPC BiH. However, in ttspecific case

where witnesses present during the questioning have been examined on the circumstances of
the taking of the statements of Mitrovil an
Brano Dginil and Mil adi n Sattendirg atdhe taking afthd Pet ¢
statement, the Panel finds that although a failure, such failure is not of such nature that it
could qualitatively affect the formal validity of the statement. It would certainly be better
practice to obtain the necessaryiequme nt and record the interro
a ruled in Article 79 of the CPC Bi H. Howev
records that exist of the interrogation accurately reflect each of the three statements, and
notes that féure to create an audio/video record under Article 79 does not require exclusion

of the statements from evidence under any provision of the CPC BiH. This conclusion is in
accord with the Eur ope 8menndde.uhe Uted Kidgelgpara.i on i r
53 that:

The Court agrees that the recording of interviews provides a safeguard against
police misconduct, as does the attendance
is not persuaded that these are an indispensable precondition of fairness within
the meaning of Article 6 A 1 of the Conve

b. Consequences of Waiver

A second objection of the defense to the admissibility of the statements shared by all three
accused is that the accused were not warned that if they waived their right to aitence
answered the questions proposed by the Prosecutor, the record of the statement that they
made could be used as evidence against them in subsequent criminal proceedings. The
Defense acknowledges that this warning is not part of the warnings requirdAutidle 78

of the CPC BiH, but nonetheless argues that it flows naturally from the right to silence
protected by Article 6 of the CPC and Article 6 of the ECHR.

The Panel notes that CPC BiH Article 6 does
or accused shall not be bound to present h i
However, there is nothing in that Article or in any other Article of the CPC BiH that would
require that the suspect be advised that if he voluntarily waived igidt and answered
guestions, the record of the statement could be used against him in criminal proceedings. This
approach is consistent with that of other European jurisdictions, for example, in France and
Germany, suspects are only warned that they lsavight to remain silent, with nothing

further said regarding how evidence might be used against tHeeeFrench Code De
Procedure Penale Article 116 (AThe investigating |
choice to remain silent, to make a statement, t o be i nt e rStrajpgpaessed. 0) ;
Ordnung Article 136. Such provisions have not been challenged as unlawful before the
European Court.

Furthermore, the Panel emphasizes that because such a requirement is not prescribed by the
CPC BiH, the Pemecut or 6s Office could not have bee
suspects on it. The Panel also notes that all suspects had the opportunity to consult with their
attorneys prior to giving the statement. The objection of the Defense that the persdds sho

have been informed that everything they state can be used against them cannot be accepted as
grounded, for the very purpose of appointing an attorney as early as the first examination of

the suspect is to safeguard the suspect from procedural andrioesitfailures that could

Case No. XKR-05/242 173 29 July 2008



bring about harmful consequences upon him in the later stages of the proceedings. The fact is
that all persons whose statements are tendered as evidence had an attorney before and during
the examination, hence this grievancehaf Defense cannot be accepted as grounded.

c. Article 78 of the CPC BiH: The Formal Requirements

Particular formal objections raised by the accused as to individual statements are based on
CPC BiH Atrticle 78, and Article 6 of the ECHR.

Article 78 of theCPC BiH prescribes the basic instructions which the person interviewed as
suspect needs be advised on by the one conducting the examination (Prosecutor).

Relevant to this case, the suspects should have been informed of the following:
1 The charge agaihthe suspect and the grounds for the charge;
2 The right not to present evidence or answer questions;

3. The right to retain a defense attorney of his choice who may be present at questioning
and the right to a defense attorney at no cost in such aag@a®vided by the Code.
When the charge carries a sentence of-kemign imprisonment, the mandatory right to
assigned defense counsel.

4. The right to comment on the charges against him, and to present all facts and evidence
in his favor;

5. The righ to study files during the investigation, and view the collected items in his
favor unless the files and items concerned are such that their disclosure would
endanger the aim of investigation;

6. The right to an interpreter service at no cost if thgpeat does not understand the
language used for questioning.

7. That the suspect may voluntarily waive any of these rights, except the right to a
defense lawyer if the charge is one that requires a mandatory defense.

8. The continuing right to presewiews on all facts and evidence that speak in his favor,
even if the suspect has voluntarily waived the right not to answer the questions asked.

According to Article 78(6), Alf any actions
Article,theCar t 6s deci si on may not be based on the

1.2.2. Analysis of the Formal Validity of Specific Statements

a. Mitrovil

l nsofar as to the for mal validity of the st
noted that the suspect Mitrovil at the ti me
BiH was not informed of the ground for suspicion agaimsn, as well that pursuant to

Article 78(3) of the CPC BIiH the suspect did not sign the record at the time when he waived
his right to remain silent. Further, the Def
June 21, 2005, was derived from theg at e me n't which Mitrovil ga\
without the presence of an attorney, and he
Of fice, thus the admission of the statement

to Article 10(3)of the CPC BiH. The Defense also avers that the process for appointing an
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attorney to Mitrovil under Article 45 of t he
the attorney himself from a provided list, as required by Article 45(6) of the CPC BiH.
Finally, the Defense states that the waiver of the right to silence was not voluntarily made
because the circumstances of the questioning and the mental state of the suspect at the time
made it impossible for him to understand and voluntarily waive higsrigé required under

Article 78(3) of the CPC BiH and that use of the statement as evidence against him under
these circumstances is prohibited under Article 78(6) of the CPC BiH and its use would
violate his right to a fair trial under Article 6 of the HR.

1. Mitrovil was Il nf or med of t he Grounds f or
78(2) of the CPC BiH

In connection with the objection that the suspect was not informed of the grounds for
suspicion prior to the taking of the statement, the Panetatsg the Record of examination

of the suspect Petar Mitrovil of June 21, 2
suspect Mitrovil was told prior to the begir
the commission of the crime of Genocideviolation of Article 171 of the CC BiH, but the

record does not on its face recite the grounds for suspicion. However, the record does provide
other indications that he was so advised and these indications corroborate testimony of
witnesses who were @ggent at the questioning and testified at the main trial. In this regard,

the Panel observes the following:

The witness Sabina Sarajlija testified that the Prosecutor advised the suspect of the charge
and the grounds for suspicion before the appointmietiteomandatory defense attorney and
before the suspect waived his right to silence. The Panel further notes that on the record

reviewed by the defense attorney, it states
suspicion and charges, before initfatleciding to waive his right to silence. In the record

Mitrovil states, i have understood the char
answering the questions. 0 Sarajlija also tes

Prosecutoradvised the defense attorney of the charge and the grounds for suspicion in front
of the suspect, also before the suspect finally decided whether to waive his right to silence.

Thus, bef ore any questioning c¢ommeundsdal, Mi t
the charges against him and had the benefit of advice from his defense attorney with regard to
whet her to confirm his waiver. Thi s S r e f

conversation with his Defense attorney, the Suspect states thdit peesent his defense in

the presence of his Defense Attorney by ans\
the suspect had the opportunity at any time during the questioning to stop answering
guestions for any reason, including the reasontti@iguestions were inconsistent with the
information given them regarding the grounds for suspicion and the charge. Neither the
defense attorney nor the suspect exercised the right to stop the interview on these or any other
grounds. The witness Sabina &hja stated that the defense attorney for the suspect reread
the entire statement and noted objections where she believed appropriate and that those were
minor corrections. She did not object to the statement included in the official record that prior
to the decision to waive the right to silence the suspect had been advised of the grounds for
suspicion and the charge. Article 78 of the CPC BiH and Article 6 of the ECHR require that
the suspect be advised of the charge and the grounds for the chardgtanBheoncludes,

based on the testimony of Sabina Sarajlija and the face of the record, that the suspect was
advised of the charge against him and the grounds for the charge prior to his decision to
waive his right to silence, and that there is therefarevinlation of CPC BiH Article 78.2

CPC or Atrticle 6 of the ECHR in this regard.
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2 . Mitrovil was not Denied a Mandatory Defen

The purpose of Article 45 of the CPC BiH is to assure that the suspect accused of a very
serious crime has the serwcef a competent defense attorney assigned to him by the Court
from the very first questioning, and that the suspect consents to representation by the
particular attorney. This provision is consistent with Article 6 of the ECHR. The Defense
raises two objetions: first that the suspect was never presented a list or asked to choose the
lawyer, but the lawyer was selected for him; and second that the lawyer that was assigned
was not competent to handle serious criminal cases.

Both the Court record and theigence are silent as to how the particular lawyer was
selected. However, the record confirms that the lawyer was appointed by the Court
consistently with the requirements of Articl
June 2005 the Prosecutotetl a motion to appoint ex officio defense attorney alleging
Mitroviliés right to a mandatory defense and
Slavica Lvoro. According to the testimony of
investigaton record, the defense attorney met in private with the suspect prior to the
examination, and was present throughout the interview. The testimony further supports that

the defense attorney carefully read the record of examination and made appropriate
objedions. The testimony also shows that the defense attorney zealously attempted to
persuade the Prosecutor not to seek arnmakcustody order against her client, although she

was unsuccessful in that regard.

The Court record shows that she representedtlient competently at the custody hearing,

where Mitrovil declared his satisfaction wit
he agreed with the defense counsel appoi nt e
represent Mi t rsenv until Novemiber, R00%) wlsen teoasked for and was

provi ded a di fferent attorney. The record

dissatisfaction with the work of his defense attorney or representation of him during all those
months and it is notabléhat she zealously and appropriately intervened on his behalf,
including filing the appeal against the initial decision to order custody, and also the decision

to extend custody, essentially contesting the motions of the Prosecution, and actively
represehi ng him at the crime scene reconstructi
behalf show that she was entirely aware of the facts and circumstances of the case, familiar
with the intricacies of criminal law and defense, and competent in her angsim

The Panel cannot conclude affirmatively tha
presented to him. However the Panel not es t
with her at 22:19 at the custody hearing on 21 June 2005, a fewdftarrber appointment,

and his continued consent to her representat
remained the suspectds | awyer for sever al m
BiH, and Article 6 of the ECHR have been accomplishebecause Mitrovil w;
competent defense attorney to whom he consented and who represented his interests in a
professional manner throughout her representation of him, including throughout the
guestioning which produced the statement at issbe.Panel further notes that even if the

accused did not select the lawyer from a provided list, that technical oversight in this case is
neither an essential violation of the CPC BiH or of any fundamental human rights protected
under national or internatal standards (Article 10(2)). l@roissant v. Germany(1993) 16

EHRR 135, par a. 7, the European Cour't state
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choose a | awyer in whom the defendant pl ace:
of Article 6(3)(c) of the ECHR when the national court refused to replace an assigned defense
counsel to whom the accused objected.

3. The Statement taken on 21 June 2005 by the Prosecutor was not Derived from Prior
Statements (CPC Art 10(3))

Article 10(3) prohibis the Court from basing a decision on evidence derived from evidence
that was obtained through violation of fundamental human rights or taken through an
essential violation of the Code. The Defense claims that the statement given at the
Pr os e c u teoig dersved @dnT thecstatement illegally taken at the police station, and
therefore it must be excluded under the terms of Article 10(3) of the CPC BiH.

The Panel believes that the statement made during the interview with the Prosecutor was not
derivedf rom the statement which Mitrovil gave
il legally obtained because the police failect
to be given to suspects of very serious crimes in order that he might understagttkiand

consult with an attorney before deciding whether to waive his rights and answer questions,
thereby incriminating himself. However, there was no threat or force used against Petar
Mitrovi i by the police, a n dated dy ¢he eondecbalithed b e
police that would continue to influence Pet a
Furthermore, intervening events broke the connection between the first and second statement:

a day had elapsed; the persons questgprihe suspect were different; the location was

di fferent. But most i mportantly, prior to me
was advised of his rights as a suspect under Article 78 of the CPC BiH and provided a
defense counsel with whom had the opportunity to consult. Therefore, in the presence of

and with the advice of his lawyer, he made an independent and informed decision to waive
his rights and answer the Prosecutords ques
police andthat given to the Prosecutor, consistently with the process appro®rérnnan

the Panel further notes that the statements themselves are sufficiently different to verify that

at the point when he was questionatlte whsy t he
suspected of a very serious crime and made the independent decision to defend himself by
explaining the events that were the subject of the suspicion that the crime of genocide had
been committed by him. The Panel sees no residual consequenethdr illegality of the
circumstances under which the police statement was taken that would either improperly
influence the accused to waive his rights involuntarily or taint the content of the statement he
made in response to questioning by the Prosecuto The st at ement made I
of fice is not derived from the police staten

4 . Mi Waluatarily Waived his Right to Silence in Compliance with Article 78(3) of
the CPC BiH

The right to silenceean be waived, provided that waiver is voluntary, pursuant to Article
78(3) of the CPC. Article 45(1) of the CPC BiH, the right to mandatory defense, is
incorporated into the provisions of Article 78(2)(b) of the CPC BiH. The provision is
designed to ense that any waiver that is made is in fact voluntary. The Defense for Petar

Mitrovi l argues that even i f the requirement
statement that he made in response to the interrogation by the Prosecutor wasntetyvolu
He avers that his clientdés physical and men
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loss of liberty during the preceding 24 hours, made it impossible for him to make a knowing
and voluntary decision to waive his rights.

The Panel accepts aht Mitrovi i was iin police custody
interrogation by the Prosecutor. However, there is no evidence that he was treated improperly

in any way and the record in fact confirms that he was treated prof&eky.supraSection

1.1. Strictly within the context of the interrogation on 21 June 2005, the Panel examined the
evidence to determine whether, given the mental and physical condition of the accused, he
was able to appreciate his rights and voluntarily waive them prior to angwtre
Prosecutordéds questions.

The Panel concludes that accused Mitrovil w
disability sufficient to interfere with his judgment or render him incapable of making a
knowing and voluntary decision to waive his rights and speak to the Prosdtetbad a
defense counsel present who could intervene
incapable or incompetent. Furthermore, the Panel considered the testimony of withesses
Sabina Sarajlija and Boge Bagads | Of whoe wat
examination of the accused Mitrovil and des
based on which the Panel concludes that he was lucid, sufficiently rested and capable of
responding appropriately.

The Panel is mindful that the Eyrean Court approved the use of expert testimony in
connection with review of the voluntariness of the waiver of silence when the accused puts
into issue mental impedimentBrénnan para. 53)With that in mind, the Panel considered

thereportand testihmy of t he neuropsychiatri st. The r
neuropsychiatrist who made the findings and opinion on the mental responsibility of the

accused Mitrovil, and el aborated on his fin
reads h a t Mitrovil does not suffer from any me

addictions and slight depression has been observed. He is of average intellectual abilities.
Although found to be emotionally immature, the tests did not find any pathdlethi@ages

on the brain or damages to the cognitive functions. The expert found that there is a conscious
simulation and attempt to present himself as an ill person with pseudodementia features,
incapable of accepting and understanding a real situationgdmeiuded that he had the
capacity to understand the importance of the offence, and that he is deemed to be mentally
sound. Taking this evidence only in connection with the decision as to the admissibility of the
statement, and deferring any decisioricathe weight and sufficiency of the expert testimony

for any other purpose until final deliberation on the verdied Panel finds no grounds for
concluding that Mitrovil was either incapabl
waiver of that right was anything but voluntary.

5. Mitrovil Unequivocally Waived his Right
Compliance with Article 78(3) of the CPC BiH

Il n relation to the objection of the Befense
not sign the waiver of his right to remain silent prior to the commencement of the questioning

by the Prosecutor, as is referred to in Article 78(3) of the CPC BiH, the Panel points to the
following:

Article 78(3) f or e s e e suspeds mdy nat tcommencg urdessthiso ni n
wai ver has been recorded officially and sigr
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Defense is correct in this regard. Although the waiver was recorded officially on the record of

the interrogation, and it wasecorded as occurring prior to the commencement of
guestioning, the waiver was not signed until the official record was printed and presented to

the suspect, upon completion of the questioning. There is no factual dispute on that point.

The disputeinsted i s as to whether this irregularity
of the CPC BiH so as to require the Court to exclude the statement under the terms of Article
78(6) of the CPC BiH.

The Panel concludes t hat ofthd EPCiBpHrwhbichimsist l.en 6 o f
strictly enforced by the Court is that there must be proof established on the face of the record
that the suspect has waived his rights under Article 78(2) and acknowledged that waiver
before the questioning commences. Thisadssistent with the requirement of the ECHR that

the waiver be unequivocalBglut v. Austria (1997) 24 E.H.R.R. 84). The form of
acknowledgement set out in the law is the signature of the suspect. However, that cannot be
the only acknowledgement that cassure that the provision of 78(3) of the CPC BiH is met
because in some cases there could be a physical impediment that precludes compliance with
that condition. The physical impediment could be that the suspect is physically incapable of
providing a sigature, for example if he is disabled or illiterate. In this case, the physical
impediment was that the record was being taken electronically and there was nothing for the
suspect to physically sign until the electronic record was reduced to print, wtictotd

occur until the conclusion of the investigatory report of which the waiver was a part.

The Panel cannot conclude that the drafters of Article 78 of the CPC BiH intended that
statements on which there was sufficient proof that the suspect undeastdavaived his

rights prior to answering questions should be excluded because a physical impediment
precluded the timely signing of a paper form. Such an interpretation assumes that the drafters
only contemplated the evidentiary use of statements madgteogte and able bodied

suspects whose statements were being transcribed simultaneously on paper. This
interpretation is unrealistic and inconsistent with Article 79(2) of the CPC BiH which
recommends an audio/video record, rather than a paper recdréclmowledges that the
printed transcription could only be prepare
79(2)(d) of the CPC BiH).

The #Aprovisionodo contained in Article 78(3)
convincingly acknowledged bthe suspect, to assure that the suspect has unequivocally
waived his rights before the questioning begins. The record of the statement of Petar
Mitrovili taken by the Prosecutor on 21 June
regard, the Panel rkes the following findings.

Based on the testimony of the witnesses at the main trial the Court finds that the record was
taken simultaneously on computer and that the accused and his lawyer followed the typing on
computer monitors provided to them andl hlae right and opportunity to object to what they
saw reproduced on the computer screen. The printed record is identical to the computer
record which the accused and his attorney observed and which they had the opportunity to
read, review, compare, and which they could, and did make objections. The record of
examination that the accused and his lawyer ultimately signed after it was printed can be
relied on by the Court to actually reflect what happened and the order in which it happened.
That record sbws that, in the presence of his lawyer, the following events occurred in the
following order: the accused was properly advised of his rights under Article 7, Article 8 and
Article 78(2) of the CPC BiH; the accused orally acknowledged his rights, waigaddhd
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agreed to answer the questions of the Prosecutor; the Prosecutor commenced questioning
after the accused had verbally acknowledged and waived his rights; and that acknowledgment
and waiver appeared on the record which was displayed simultaneotiséy docused and

his lawyer. The questioning began and no objection was raised to the acknowledgement or

waiver. There was a signature line provided in the record under the acknowledgment and

waiver.

In addition, the testimony confirms that neither theraey nor the accused objected to the
content nor placement of the waiver and acknowledgement provision on the printed record;
that the accused, in the presence of his lawyer signed each page of the record, and in addition,
affixed his name to the signatuline following the waiver, affirming that the waiver and
acknowledgment had been orally made prior to the commencement of questioning. Prior to
printing the statement out, there was nothing to which the signature could be affixed. The
Panel further obsees that at the point when they reread and signed the Record of
examination of the suspect, neither the defense counsel nor the suspect had any objections to
the Record or to how the interview was conducted, and both signed it as such. The waiver
was unegivocal and met the demands of Article 6 ECHR.

In the opinion of the Panel, this interpretation of Article 78(3) is in accordance with Article
10 of the CPC BiH, for neither the European Convention or any other international human
rights instrument requer that the signature of the suspect, placed on a piece of paper before
commencement of the questioning, be the one and only proof of unequivocal waiver of the
right to remain silent. Therefore, it is clear to the Panel that in this case, the statemeaoit was
taken contrary to the provisions of Article 78(3), but instead with full respect of the
fundamental rights guaranteed by both the CPC BiH and the international standards.

6. Authenticity: the Record was not ACorrupt

The Defense finally objects tihe authenticity of the record, pointing to the presence of a
handwritten comment in the margin of the record made after it was signed by the accused

and his attorney. The Panel accepts the explanation provided by the Prosecutor that he wrote
the notationas a personal reminder, believing that he was writing on a copy and not the
original. The notation includes a name which is similar but not identical to the name-of a co
accused. The Panel concludes that the added name is not an integral part of ttheTRecor
objection that it corrupts the original document is unfounded and the Panel therefore accepts
this Record, excluding the handwritten addition.

Therefore, having reviewed the Motion of the Prosecution to accept this statement and all
objections ofthe Defense in this regard, the Panel concluded that the statement of the accused
Petar Mitrovil given at the Prosecutords Off
prevented from basing a decision on it.

b. Stevanovil

Although they forcefulf contest the admission of these statements into evidence, neither the
accused himself nor the defense counsel for the accused made any objections as to the formal
correctness of the statement of 24 June and 1 July 2005. Further, the defense attdmeey for t
Accused stated at the main trial on 11 May 2006 that they never disputed anything with
reference to the course of the examination |
following the procedure set out Brennan the Panel scrutinized the t&ments, having in
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mind the requirements of CPC BiH Articles 6, 7, 8, 10, 45 and 78, as well as the requirements
of Article 6 of the ECHR and the international standards for human rights.

In the interview on 24 June 2005, the accused invoked his rigitetace concerning the
charges and made no statement. A review of the statement giverulyri?20(5 revealed that

(1) Stevanovil 6s waiver of the right to si
commencement of questioning but only officially signed at the conclusion of the interview
when the record was presented in printed form; and (2ethes no audio or visual
recording, but instead a verbatim electronic record reduced to print for signature by the
accused, the defense lawyer and the Prosecutor and record keeper. For the reasons stated
above in Section 1.2.1 a. and a.5 respectively etlagparent omissions do not render the
statements unlawful. In relation to the waiver in particular, the Court notes that this statement
resulted from an interview requested by the Accused, who had already been in custody for 8
days and who had chosen treecise his right to silence concerning the charges at the
original interview. This evidence establishes that the waiver was voluntary and unequivocal,
and made prior to questioning.

Furthermore, the record indicates that at his first questioning onr2¢ Ju2 0 0 5, St eval
was advised of the grounds of suspicion against him. The face of the record does not reflect
that these grounds were repeated to Stevano:
there is no testimony to illuminate this matter fug r . However, it i's cl e
was aware of the grounds of suspicion at his second interview, both from his previous
interview and the three subsequent occasions on which he was informed of the grounds: (i)

the grounds were stated in the Proseour 6 s motion for custody,
responded in their appeal against custody, dated 30 June 2005; (ii) at the custody hearing
itself (24 June 2005), the judge recited the grounds in significant detail; and (iii) in the
decision on custody, whicelaborates further on the grounds of suspicion. The suspect signed

an official court slip to indicate that he had received this decision. Furthermore, the accused
does not dispute that he was told the grounds of suspicion. Indeed, eight days after his
custody hearing, it was the accused who requested this second interview having had time to
contemplate his position and he gave a statement in relation to the circumstances of which he
had been informed on these four prior occasions. The record of 1 Juby 28fes:

AProsecutor asked Suspect if his defense col
Suspect stated that he was and that, toget h
defense, which he would present by answering
Ther ef or e, the Panel concludes that the stat

Prosecutorés Office of BiH on 24 June and 1
Article 78, and as such, the Court is not prevented from basing a decisiomon the

c. Dginili

Although they forcefully contest the admission of these statements into evidence in the main

trial, neither the accused himself nor the defense counsel for the accused made any objections

as to the formal correctness of the statement ofud2 2005. Nevertheless, following the
procedure set out iBrennan the Panel scrutinized the statements, having in mind the
requirements of CPC BiH Articles 78, 45, 7, 8, 6, and 10, as well as the requirements of
Article 6 of the ECHR and the internatidrstiandards for human rights. The Panel concluded

that the statements of the Accused Brano Dgi

Case No. XKR-05/242 181 29 July 2008



22 June 2005, are lawful, and as such, the Court is not prevented from basing a decision on
them.

Areviewofte st atement given on 22 June 2005 r eve
right to silence concerning the charges was made on the record prior to the commencement of
guestioning but only officially signed at the conclusion of the interview when tioedrevas

presented in printed form; and secondly, there was no audio or visual recording, but instead a
verbatim electronic record reduced to print for signature by the accused, the defense lawyer

and the Prosecutor and record keeper. For the reasorsistat®ve Section 1.2.1 a. and a.5
respectively, these apparent omissions do not render the statements unlawful. Thirdly, the
accused was informed of the grounds of suspicion against him and this is clearly reflected on

the Record.

Therefore, the Panelochn c | ude s t hat t he statement of t h
Prosecutorés Office of BiH on 22 June 2005,
such, the Court is not prevented from basing a decision on it.

1.2.3 The Record of Crime Scenelvn est i gati on and Reconstruct.
of 4 October 2005and Kravica Crime Scene Sketch were Legally Obtained

a. The Record was Derived from a Prior Statement that was Legally Obtained

The Record of crime scene investigation and reconstrach  wi t h Pet ar Mi trov
2005 is derived from and based on the stater
2005. Since the Panel has found that the st:
with Article 10(2) of the CPC BiHevidence derived from it does not violate Article 10(3) of

the CPC BiH.

b. Mitrovil Voluntarily Waived his Right to
the CPC BiH
Defense Counsel for Pet ar Mitrovi i piru t t he

connection with all of the statements, alleging that his mental condition precluded him from
understanding his rights and voluntarily waiving his right to silence concerning the charges.

Il n addition at the main tr ieask cogngelasserted that 2 00 6
Mitrovil refused to attend the reconstructio
from any mental or physical disability sufficient to interfere with his judgment or render him
incapable of making a knowing and volary decision to waive his rights and speak to the
Prosecutor at the time of the Reconstruction. The official record, signed by the accused Petar
Mitrovil and his | awyer contradicts their pr
mentallyandbodl v capabl e and ready to show all the
had the assistance of a knowledgeable and competent {defgrse counsel who had been
representing him for several months, who was present and who could intervene on her

c | i sebehulfif she believed he was incapable or incompetent. She did in fact intervene once
when Petar Mitrovil was failing to give an
his statement. This intervention was recorded on the official record awithstanding she

permitted her client to continue with the reconstruction and signed the official record
indicating she had no objections. Further,
interests and concerns, and did so when objecting to thediegf the reconstruction by
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video. It is for this reason that the Prosecutor did not make the video recording of the
reconstruction.

C . Mitrovi i Wai ved his Right to Silence in
BiH

Article 78(3) of the CPC BiIHaads t hat Aquestioning may nc
suspect 6s] wai ver has been recorded officia
waiver was recorded officially on the record of the interrogation, and it was recorded as
occurring prior to the aomencement of questioning, the waiver was not signed until the

official record was printed and presented to the suspect, after completion of the questioning.
The signing was delayed because Mitrovil ok
reconstructn after he arrived at the warehouse, which led to the need to hand write the
record of the reconstruction. The handwritten record lacked the precision that the video
record would have provided, but notwithstanding the record was clear that there was
compi ance with the O6provisionsd of Article 78

As explained in Section 1.2.2 a.5 above, t h
78(3) of the CPC BiH prescribes that there must be proof established on the face of the record
that he suspect has waived his rights under Article 78(2) of the CPC BiH and acknowledged

that waiver before the questioning commences. The form of acknowledgement set out in the

law is the signature of the suspect. However, for all of the reasons explames] ahd
incorporated here by reference, the Panel believes that the signature made at the exact
moment before the questioning begins cannot be the only acknowledgement that can assure
the provision of 78(3) of the CPC BiH is met because in some casesthéd be a physical
impediment that precludes compliance with that condition. In this case the impediment was
created in part by the accused when he refused at the last moment to having the
reconstruction videoed, a method of preserving the record mefey the CPC BiH Article

79. The official record could not be typed at the scene and therefore the signatures of
Mitrovil and his | awyer, as wel |l as the rec.
record taker had transcribed the handwrittenutd@s to computer and printed the copies for
signature.

The provision contained in Article 78(3) of the CPC BiH requires proof of waiver,
convincingly acknowledged by the suspect, to assure that the suspect has waived his rights
before the questioning gms. The Record of the reconstruction complies with this provision,
and in that regard, the Panel makes the following findings:

- Alawyer was provided and present before and during the questioning.

- The suspect, i n the def aths wderstood hisrghtd s pr
and chose to exercise his rights by answ
stated for the Suspect examination record

- This statement of understanding and waiver was included in the record.

- This acknowledgement of undéanding and waiver was made before commencement
of questioning and appears in the record prior to the commencement of questioning.

- The record, when printed, contained the acknowledgement of understanding and
waiver, placed prior to the commencement of #taement, and the record was
reviewed by Mitrovil and his | awyer and s
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This interpretation of Article 78(3) of the CPC BiH is consistent with Article 10 of the CPC
BiH, because neither the European Convention amyr other international human rights
treaty requires that a signature of the suspect, given prior to the commencement of
guestioning, is the only acceptable evidence of an unequivocal waiver of the right to silence
concerning the charges. A better praci®uld be to provide a written waiver form to the
suspect for signature prior to commencement of questioning, separate from the electronic
record, or audio/video record, and referenced by the electronic record or audio/video record.
However, in this cast is clear to the Panel that the substance and purpose of Article 78 of
the CPC BiH were met and that the statement was taken consistently with the provisions of
that Article, and the essential rights protected by the CPC and international law. The waive
was unequivocal and met the demands of Article 6 ECHR. There is no reason under the CPC
BiH or international human rights law that would preclude the Court from basing a decision
on the Reconstruction Record.

d. Record of Reconstruction was taken in Copliance with Article 77 of the CPC BiH

SuspecMi t rovil was questioned by the Prosecut ol
BiH, with full respect for his personal integrity and without the use of force, threat, fraud,
promises, or any other actimm the part of the Prosecutor that would interfere with Petar
Mitroviloés free wil!| and ability to make an
give a statement.

e. Record of Reconstruction was taken in Compliance with Article 78(2) of the CPBIH

Since this was not the first questioning of
the requirements of Article 78(1) of the CPC BiH. At the beginning of the reconstruction, the
Prosecutor strictly complied with Article 78(2) (a) throughdk)he CPC BiH, and informed

him of the charge against him and the grounds for the charge as well, and both are reflected
on the face of the official record.

f. Admission of the Kravica Crime Scene Sketch (Exhibit No. 122 under the Indictment)
is Permitted

Exhibit No. 122, Kravica Crime Scene Sketch of 4 October 2005, drafted during the

reconstruction with the suspect Mitrovil, P
an integral part of the Record o.fTherDefensenst r uc
objected to the admission of this evidence as it derives from the previous statements of the

accused Mitrovil, which they allege to be wu

to accept the statement heProseéchiw's Qffcecall Bitale Mi t r
met, as well as of the Record of reconstruction of October 4, 2005, and given that this sketch

is an integral part of the Record of reconstruction, the Panel concluded that the Exhibit No.
122 does not violate Article 10(&nd there is no reason under the CPC or international
human rights law that would preclude the Court from basing a decision on it.

1.2.4. Matil

Admi ssion of the Records of statements of Mi
of the RS Ministry of the Interior and the F
of BiH with Milovan Mati | jng tper lodiconsng dvasi n e v
subsequently decided by the Panel, because
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BiH did not include the Record of examinatioc
Office of BiH, to which the Record of Reconstrioct referred. Accordingly, in order to

decide on the admissibility of the proposed statements, the Panel needed to first inspect and
analyze the formal wvalidity of the statement
BiH.

2. Can the Legally Olained Statements of the Accused be used Against them at
the Main Trial where the Accused Decided to Remain Silent?

The Prosecution seeks to admit the record o
Dginil, which wer e t a&ResordbfyecondirectioPthadsas made o r

with Mitrovil. The Panel has determined in
obtained according to law and that there is no legal impediment to the Court basing a decision

on them.

2.1. If Appropriately Ad mitted, the Panel may Consider thes8tatements as Legally
Obtained in Connection with its Decision on the Verdict.

Articles 77, 78, and 10 of the CPC Bi H stat
illegally obtained or derived evidence. The 8amas found that the four statements were not

illegally obtained or derived from unlawful evidence. Therefore there is no impediment to the
ACourto basing a Adecisiond on them. A QguUe
includes the trial Panelanfidd eci si ono includes the verdict.
if they are capable of being used by the Trial Panel in any way in regard to the verdict.

The provisions of Articles 77, 78 and 10 of
of eddsi onsd. Although the CPC BiH does not ¢
it is nonetheless clear from Article 24 that
Panel s, as wel | as judges sittteogsiaboaei $nd
under Article 163(1) of the CPC BiH and covenexdicts, procedural decisiors orders

Therefore, once the statements are found to be legltbined, the Trial Panel is not
prevented by the terms of either Articles 10, 77, or 78hef CPC BiH from basing any

decision on them, including the verdict. This understanding is confirmed by the language of
CPC BiH Article 219, which provides that if authorized officials collect statements of
suspects in accordance with CPC BiH Articleid® he records on gathere
be used as evidence in the criminal proceedi

2.2. The Statements are Admissible as Evidence in the Main Trial under CPC BiH
Article 273(1)

Article 273 of the CPC Bi H set ssemation ofi EX c e |
Evidenceo:

(1) Prior statements given during the investigative phase are admissible as
evidence in the main trial and may be used in eexsgnination or in rebuttal

or in rejoinder. In this case, the person must be given the opportunity to
explain or deny a prior statemenit.

24 There is a discrepancy between the English and the official local language versions. English uses the
mandatosyo fimn the second sentence of Article 273(1),
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(2) Notwithstanding paragraph 1 of this Article, records on testimony given
during the investigative phase, and if the judge or Panel of judges so decides,
may be read and used as evidence at the main trial only getts®ns who

gave the statements are dead, affected by mental iliness, cannot be found or
their presence in Court is impossible or very difficult due to important reasons.

The CPC BIiH expects the imminent presentation of evidence. Article 273 of the CPC
provides an exception to that expectation. That exceptierpi®r statements given during

the investigative stage of the present proceeding are admissible as evidence in two
circumstances: a) if the declarantnet present in court because of death, rakiliness,

inability to find him, or if his presence is impossible or very difficult to secure (Article
273(2)); and b) if the declarailkpr esent i n court and o6given t
deny the prior statement OPridr statementslofehe 2ceddd1l ) o
legally obtained during the investigative phase are admissible under Article 273(1), because
the accused are present in the courtroom and have the opportunity to explain or deny their
statements.

The Def ens etha Arjcle 243.1 ofdhe CRCsBIH is the only provision which
would per mit admi ssion of the accusedds pri
statements can be admitted under the Article, but only if the accused who made the
statements waive theiight to silence during the presentation of the defense case and appear

as witnesses. In that eventuality, they maintain that the Prosecution could admit the
statementsincrossx ami nati on of the accused, but neve
All accused and their counsel have stated to the Court that in this case, the accused will
exercise their right to silence and none will testify. They therefore conclude that these
statements are not admissible in this case.

The Panel disagrees with the whg Defense reads Article 273(1) of the CPC BiH. The first
sentence of this Article is phrased in the conjunctive, that is, there are two parts to the

sentence joined by the word fando. The part
the fact tha the law allows the statement to be admitted as evidence. The phrase is
decl aratory,; the statements fHare admissible

admissibility under the first phrase of the first sentence of this Article just as themeeigor
many other pieces of material evidence noted in the Indictment and presented by the
Prosecution.

The second phrase of the first sentence in Article 273(1) of the CPC BiH, occurring after the
word fAando refers to t hlemeotsly the padids, acdacounsel.e ma
The phrase S per mi ssi ve. They Amay o be u.
independent of the second. The statements are admissible regardless of whether the parties or
Defense choose to make use of them insexsimination, rejoinder or rebuttal. The point of

Article 273(1) of the CPC BiH is to allow the usage of the investigatory statements, and not

to establish any particular manner by which they must be used.

This interpretation of Article 273(1) of the CPBIH does not breach the ECHR which
permits pretrial statements to be introduced in evidence by the Prosecutor, regardless of

permi ssive fimogeo (may). English version is more fav
meaning of the stricter standard fAmusto in its analys
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whether or not the accused agrees to be a witness in his owrSeses8rennan v UK2002)

34 EHRR 18 (a case in which incrinaitng pretrial statements made by the accused were
accepted into evidence as the central part
exercised his right to remain silent at trial).

2.3. The statements do not need to be introduced through atmess.

The Defense argues that the statements can only be admitted if the person who made the
statement is a witness, and in the case of statements having been made by the accused, that
can only happen in the defense portion of the case and then tmdya€cused who made the
statement agrees to testify. However, if the statement can only be admitted if the declarant is

a witness in the proceedings, then the law would have called him a witness. Article 273(1) of

the CPC BiH refers to the declarantaS per s on o0, specifically it r
be given the opportunity to explain or deny
witnesses, it exclusively refers to them as witnesses. This is particularly true for the Section

VII of the CRC BiH (See, e.g.Articles 266, 267, 268, 271 and 272 of the CPC BiH).
Therefore the Panel concludes that the wuse
include anyone who may have made a statement in the investigatory stage and who is present
in the courtroom during the main trial, regardless of whether they appear as a witness. This
suggests that the law makers prescribed a term that encompassed not only witnesses, but the
accused as well, whether or not they were appearing as witnesses. Uibedastio gave
prior statements fal/l within the definition
become witnesses in the defense portion of the case.

This conclusion is further supported by other provisions of the CPC BiH containing no
requirenent that material evidence be introduced through a witness. In fact, Article 15 of the
CPC BiH assures the free evalwuation of evi
existence or noexistence of facts shall not be related or limited to specialdioeridentiary
rules. o The manner in which evidence is pr
determination of the Presiding Judge, whose authority to make that determination is declared

in Article 262(3) of t he CP Ge pBsidihg wdge shdll r e a d
exercise an appropriate control over the mal
so that theé presentation of evidence is eff
ti meé. o Il n t hi s otatienerdered hydhe RrasidingeJudgeowfas thpraughs e
reading the records in open court and accepting the written records as exhibits at the
conclusion of the Prosecutords case in chief

2. 4. There is no Conflict Bet we ehe Righhte A Ri gt
Remain Silent.

The Defense further argues that the accused cannot be a person contemplated by the statute
because he cannot be given a real opportunit
waives his right to silence. The accusedhis case are invoking their right to silence.

The Panel cannot agree with this reasoning. The right to silence and the right to explain or

deny evidence presented in the Prosecutionod:
accused under the CP@rticle 6 of the CPC BiH reads as follows in relevant part:
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(2) The suspect or accused must be provided with an opportunity to make a
statement regarding all the facts and evidence incriminating him and to present
all facts and evidence in his favor.

(3) The suspect or accused shall not be bound to present his defense or to
answer guestions posed to him.

The accused at trial can use both possibilities: he can comment on the evidence against him
under Article 6(2) of the CPC BiH and at the same tinfieseeto answer any questions under

Article 6(3) of the CPC BiH. This double right is confirmed throughout the CPC. For
example, Article 259 of the CPC BiH requires the presiding judge to instruct the accused that
he may nAoffer explsananoinoynos orfe gwairtdniensgs etsh ea gtael
of the CPC BiH gives the accused and his defense counsel the right to present a closing
argument. The opportunity required to be given the accused under Article 273(1) of the CPC
BiH is no different than t opportunity provided under Article 6(2) of the CPC BiH or the
opportunity about which he is advised by the presiding judge, consistent with Article 259 of

the CPC BiH. Whether and to what extent the accused decides to avail himself of that
opportunity isup to him. The Court is only obligated to provide the opportunity. It is the

same opportunity that he is provided to comment on any other piece of evidence in the
Prosecutordés case, under Article 6(2) of 't he
he has not waived the right to refrain from answering questions and is not obligated to
become a witness, subject himself to cresamination, or put on any evidence in his
defense.

The condition that the declarant be given an opportunity to explaideny the prior

statement is consistent with Article 6 of the ECHR and the jurisprudence that has been
developed by the European Court. In the dasm v. Italy paragraph 41: the Court stated,
AThus, where a deposi ti onatdrig degreeras teetbasis omae nt ]
conviction, then, ...it constitutes evidence for the prosecution to which the guarantees
provided by Article 6 AA 1 anmutatd m@tahdis of t |
Ferrantelli and Santangelo v. Itaijpdgment of7 August 1996Reports1996lil, pp. 95051,

AA -5521) . 0 The Coutucaatth epraerfao.r e4 Oh,elfdl fi nt he def
an adequate and proper opportunity to challenge the depositions, either when made or at a
later stage, theiradmissio i n evi dence wi | | not in itself ¢

The Panel also notes the position of the European Court in th&ambes. France number
14647/89, decision &0 September 1993, paragraph 43, which reads:

All the evidence mustarmally be produced in the presence of the accused at
a public hearing with a view to adversarial argument. However, the use as
evidence of statements obtained at the stage of the police inquiry and the
judicial investigation is not in itself inconsistemith paragraphs 3 (d) and 1 of
Article 6 [Art. 6(3)(d), Art. 6(1)], provided that the rights of the defense have
been respecteds a rule these rights require that the defendant be given an
adequate and proper opportunity to challenge and question assviugainst

him either when he was making his statements or at a later stage of the
proceedings.

During the main trial held on 5 April 2006 the Accused were given the opportunity to
challenge the formal, and on 19 and 26 April 2007 also the substantitee phrthe
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